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Part 1

Introduction

Labour standards in construction

Defining the problem: the need to focus on labour standards
Globally, the construction sector is one of the largest employers of temporary
workers after agriculture. The majority of these workers in Africa, South Asia and
Latin America work on a temporary basis: they are not registered as employees
and have no formal employment protection. Without such protection millions
work for wages which are not sufficient to meet basic needs, in dangerous
conditions with no redress if they are injured or sick. Their temporary nature
means that they may have no bargaining power and are generally not represented
by trade unions; they cannot negotiate their wages, working hours or any other
form of benefit. Women are particularly affected. The work they are allowed to do
is often circumscribed by ‘custom’ and they are often paid at a lower rate than
men. The construction sector is critically important to poor people as a provider of
temporary employment; through the adoption of labour standards and being a
good exemplar of ‘decent work’, it could play a key role in improving the
livelihoods of poor people.

All those who work have a right to decent work. The concept of ‘decent work’, as
used by the ILO, applies to all workers, including those on daily wages and in very
temporary employment. It is work that is carried out in a safe physical environ-
ment with conditions which respect the rights of workers as defined in national
law and international conventions.

The issue of labour standards raises legal, technical, economic, social and project
management/supervision issues for construction work. For instance, it is con-
nected to the legal agreements concerning procurement and conditions of con-
tract. Technically, it is an issue of the adoption of the most appropriate technology
in a particular situation given time, cost, and local development conditions.
Economically and socially, by creating extensive employment, the construction



IMPLEMENTING LABOUR STANDARDS IN CONSTRUCTION

sector has a major contribution to make towards poverty reduction and in the
provision of social protection. In terms of management/supervision at the project
level, task teams are ultimately responsible for making decisions concerning the
design and supervision of projects including positive working conditions.

There is a high level of competition in the construction industry worldwide. In
order to win bids contractors must keep their costs low and labour is often a major
component of these costs. If, as is common, the client regularly awards contracts
to the lowest bidder, contractors do their best to underbid their competitors. The
winning tender may therefore be the one which pays the lowest wages, does not
provide safety equipment or have coverage for accidents, and has the largest
proportion of temporary workers — for whom no tax or social security is paid.
Workers may be actively discouraged from joining unions or other associations
that would give them a platform to negotiate for better conditions. In community
contracting or self-help schemes using unpaid labour, there is frequently a lack of
awareness of the necessity to apply national labour laws; minimal efforts are then
made to protect the rights of workers.

The underlying problem is not a lack of labour law, which exists at international
and national level. Rather, it is the lack of effective mechanisms to ensure that
labour laws are applied and monitored. Ministries of Labour and Trade Unions
typically have insufficient resources to inspect sites or represent workers outside
the major towns, let alone address labour issues in community contracting or
unpaid labour schemes. In this situation, the construction contract becomes a
potentially important mechanism both for taking forward the implementation of
labour standards and for demonstrating the benefits — for workers, contractors and
the employer. Contract clauses that relate specifically to labour standards can be
included and/or strengthened. Whilst this places formal responsibility on the
contractor, it is important to develop a process around the contract which involves
awareness raising for contractors, employers, community groups and workers,
and which puts in place agreed mechanisms for monitoring compliance.

This document provides guidance on the collaborative process and contractual
issues involved in implementing labour standards. Three different contexts for
construction are considered:

m formal or conventional contracting;

® community contracting; and

m self-help schemes using unpaid labour.
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Experience shows that even though labour standards are normally used in con-
texts where there is a clear employment relationship, they can also be applied in
community contracting and self-help labour schemes. The ILO definition of
community contracting is adopted in this document. Thus, community contract-
ing is “... an agreement between a community and a contracting authority,
whereby the community (or a section of the community) is responsible for the

LRI |

implementation of the works and therefore functions as a contractor”.

Whatever the context, implementing labour standards requires a collaborative
effort between employers, supervisors, implementers, regulators and workers.
The steps suggested in this document indicate practical and cost-effective proce-
dures for bringing the relevant stakeholders together to implement and monitor
labour standards. The aim is to contribute to the overall goal of providing ‘decent
work’ for all workers in the construction industry.

About this document

The labour standards are based on international conventions of the International
Labour Organisation (ILO). The majority are also covered in the national law of
most countries.

The standards were first selected by DFID’s Infrastructure and Urban Develop-
ment Department in 1998 and their implementation has been piloted in three
country programmes since that date: Ghana, Zambia and Kerala (India). The
action suggested in relation to formal or conventional contracting is drawn largely
from the pilot study in Ghana where the standards have been applied to a rural
bridges programme and a larger feeder roads programme, both using standard
contracting procedures. The action given in relation to community contracts is
drawn largely from experience in Kerala where a massive programme of decen-
tralisation has devolved responsibility for forty percent of infrastructure pro-
grammes to community level representatives and bodies. The action given in
relation to self-help labour contracting draws on experience from Zambia where
community contracting and standard contracting both operate within the urban
water and sanitation sector. In addition to these pilot studies the action suggested
draws on the experience of our many collaborators, particularly including our ILO
partners, who have sought to improve the working conditions of construction
workers in many different countries and types of programme.

! Source: Tournee, J and van Esch, W. “Community Contracts in Urban Infrastructure Works: Practical Lessons from
Experience.” ILO, 2000
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Despite the generous time inputs of many people to this document, and the wide
range of experience it draws upon, it remains ‘work in progress’. Every time a
decision is made to implement labour standards in an infrastructure programme
something more is learned about how best to do this. This document should
therefore be seen as part of an on-going process, a sincere but small effort to
contribute to the provision of decent work and labour rights for some of the
world’s most vulnerable people.

The action points assume that a funding agency (e.g. a bilateral or multilateral
development agency or a government), together with the employer/promoter (e.g.
a line department of government, or utility) or, in the case of community contract-
ing, a community, have identified labour standards in construction as a priority.
The intention is to use the mechanism of the construction contract (whether
formal, community-based or in self-help schemes) as a mechanism for the imple-
mentation and monitoring of labour standards.

The action points given in relation to contract clauses is based primarily on the
Federation of Consulting Engineers (Federation Internationale des Ingenieurs
Conseils, or FIDIC) Conditions of Contract for Works of Civil Engineering
Construction (4™ Edition 1987, reprinted 1992 with amendments). FIDIC 4®
Edition, is widely used for international contracts and also forms the basis from
which other sets of standard conditions are derived. World Bank standard bidding
documents for the procurement of works for civil engineering construction
(“SBDW?), (May 2000) are closely linked to FIDIC. Section 4 of SBWD repro-
duces the “Part 1 General Conditions” of the FIDIC 4" Edition. Section 5 of
SBWD incorporates “Part 2 Conditions of Particular Application”. In order to
give a national (as opposed to purely international) dimension we have also
included relevant material from construction contracts used in India and Ghana.

The action points suggested in this sourcebook provide generic advice for imple-
mentation and will need to be adapted for use on a case by case basis. This is
allowed for through the suggested use of stakeholder consultation. In adapting the
action points to a particular context it will be necessary to take account of
differences in the regulatory framework, existing labour practice, the stakeholders
involved, and the nature of the physical works.

Part 1 of the sourcebook provides the introduction and context to the develop-
ment and use of labour standards with reference to construction.

Part 2 comprises a framework and detailed Action Points. This is the ‘what to do’
and ‘how to do it’ section, covering the process it is necessary to go through to
implement labour standards in construction programmes.

4
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Part 3 presents an analysis of contract clauses that have been used in relation to
labour standards and suggests appropriate clauses to support the implementation
of different labour standards. It includes guidance on developing specifications.

Who should read this document
This sourcebook has been written for those wanting to implement labour stand-
ards in programmes they fund, manage, supervise or implement. This includes:

m government officials involved in infrastructure procurement;

m procurement officers in International Financial Institutions and development
agencies;

m other officials of development agencies involved with infrastructure, social
protection or labour rights;

m representatives from employers’ and workers’ organisations;
m engineers and contract supervisors; and

m other technical and non-technical staff involved in the procurement and con-
struction process.

More about labour standards

The action points in this sourcebook cover nine labour standards. The first four of
these are stated in the Declaration on Fundamental Principles and Rights at Work,
adopted by the ILO in 1998. Unlike an international labour convention that binds
only members that ratify it, the Declaration applies automatically to all countries
that have accepted the ILO Constitution. This means that all Member govern-
ments have pledged to respect, promote and realise these four standards. They
are:

1. Freedom of Association and the effective recognition of the right to collective
bargaining.

2. The elimination of all forms of forced or compulsory labour.

3. The effective abolition of child labour.

4. The elimination of discrimination in respect of employment and occupation.

In addition to these four standards, the action points cover five standards based on

other international conventions of the ILO and on provisions contained in re-
gional and national law. They are:
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5. Health and safety to be addressed.

6. Wages to be paid in full and on time, to meet legal minima and be sufficient for
basic needs.

7. Working hours to be limited; overtime to be paid.
8. No repeated casualisation to avoid meeting wages and other legal benefits.

9. All relevant social security regimes to be applied.

In addition to the above standards the action points also include a discussion of
how to address HIV/AIDS in the construction industry.?

The meaning of each standard in practice

Some additional explanation is necessary to clarify what each standard means in
practice. Each standard requires a point of reference to use as a benchmark. The
basis of the labour standards covered in this sourcebook are the international
conventions of the ILO. These serve as international benchmarks for states;
governments signing up to these conventions undertake to reflect their provisions
in national law.

Where governments do this - and national law exists on the issue - then this
should be used as the primary reference point for a standard. If national law is not
specific enough however, or if it is out of date, then a standard specified by the
industry itself should be used. In this case the Collective Agreement between
Employers’ Associations for the industry and the relevant Trade Unions is the best
benchmark. If neither national law nor a Collective Agreement can be used as a
benchmark then the ILO Conventions should be used. But in this case some
interpretation will be required as ILO conventions are not written to be applied to
individual programmes in specific countries; they are written to be applicable
internationally, and to be implemented by states.

An elaboration on what each standard means in practice is given in Box 1. The
examples given have been taken from the Ghana pilot programme.

2 Addressing HIV/AIDS is not a labour standard as such unless of course a person’s HIV status is used to discriminate
against them in which case the standard on discrimination applies. However, HIV/AIDS is included in this document
because it is an important social issue in the sector. Construction workers are a high risk group for HIV due to the long
periods of time many spend away from home. Ways of reducing the risk of HIV/AIDS to construction workers and
communities can be addressed through the same consultation mechanisms as labour standards. This is the approach
taken in this sourcebook.
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Box 1. The 9 labour standards and HIV: what they mean in a construction context

Labour standard?®

Practical implications (and reference to the main ILO
conventions)

1. Freedom of
Association
and the
effective
recognition of
the right to
collective
bargaining.

This means that workers be allowed to establish and join work-
based organisations if they wish. They can then use these to
negotiate for wages and other working conditions. In practice this
means that contractors should have a co-operative attitude to the
construction workers’ trade union, allow them onto sites to talk to
workers, and allow workers to join unions or other work-based
organisations. Note that this standard does not mean that workers
have to join unions, just that they should have the right and
opportunity to do so. (C87-Freedom of Association and Protection
of the Right to Organise 1948; C98- Right to Organise and
Collective Bargaining 1949; also relevant C135 - Worker’s Repre-
sentatives Convention 1971). In some contexts, workers may opt
to be represented by a local collective or community group and
these should be recognised as legitimate negotiating bodies*.

2. The elimination
of all forms of
forced or
compulsory
labour.®

The ILO definition of forced labour is any work that is extracted
under the menace of penalty — or where the people have not
offered themselves voluntarily. In practice this can happen when a
contractor forces workers to do overtime or a 7 day week without
their consent and under threat of penalty, e.g. job loss. (C29-
Forced Labour Convention 1930; C105 - Abolition of Forced labour
Convention 1957).

3. The effective
abolition of
child labour.

The ILO definition of a child is a person of 14 years or under. If
hazardous work is involved then the minimum age is 18 years. In
practice child labour can occur if women bring their children to site
and they ‘help’ with a particular activity, e.g. breaking stones. But if
stopping this practice prevents women from working then dialogue
is vital: it may be that alternative action needs to be taken in order
to ensure women themselves do not lose their jobs, e.g. through
making alternative child care arrangements available. (C138 -
Minimum Age 1973; C182 - Worst Forms of Child Labour 1999).

3 For more information on the ILO Declaration and international labour standards contact the ILO International Labour
Standards Department, Email: normes @ilo.org Website:www.ilo.org - then click on ‘Standards and Fundamental

Principles’.

+In many rural areas, there is no trade union representation but workers may form a collective to enhance their

bargaining power, and it is important that these local negotiating bodies are recognised.

3> There is a connection between forced labour and payment in full and on time (points 2 and 6 of box 1). Failure to pay
on time is common and is well documented in some countries (e.g. India, Nepal). It results in workers having to borrow

from the labour agents or contractors who employ them. Indebtedness in turn creates obligations and the workers can

become, in effect ‘bonded’ to their employer; a situation which can lead to forced labour.
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Box 1. continued

Practical implications (and reference to the main ILO
conventions)

Labour standard

4. The elimination Discrimination means denying someone a job or training on the

of discrimination
in respect of
employment and
occupation.

basis of a factor which does not affect their ability to do that job.
For example, because they are from a particular region or ethnic
group, or because they are a woman. In practice discrimination is
often justified in terms of culture, e.g. ‘our women like to carry
concrete’ implying they will not be considered for other jobs.

Such an attitude is discriminatory if it results in limiting employ-
ment opportunities for a particular group. (C 100 - Equal Remu-
neration 1951; C111 - Discrimination (Employment and Occupa-
tion 1958).

. Health and safety
to be addressed.

Workplaces must be safe and without risk of injury to employees.
National labour law will normally state minimum requirements for
protective clothing and safety precautions specific to the industry.
In Ghana for example, basic protective clothing for construction
includes steel toe-capped boots, overalls, gloves and raincoats for
wet weather work. Additional clothing is required for specific
tasks. The contractor must also train one employee as safety
officer and one to be responsible for first aid (with a properly
equipped first aid box). The provision of potable water, latrines on
site and emergency procedures in the event of accident are also
prescribed in law. Where the law does not provide an adequate
standard then the Collective Agreement between the Employers’
Association and the trade union is the best point of reference.
(C155 - Occupational Health and Safety 1981; C167 - Safety
and Health in Construction 1988. There is also an ‘ILO Code of
Practice on Safety and Health in Construction 1992’ which covers
safety and health planning, co-ordination and compliance.)

. Wages to be paid
in full and on
time, to meet
legal minima and
be sufficient for
basic needs.

Where there is a current national minimum wage then this can be
used as a standard. However, high inflation may mean that the
rate is out of date. In this case the rate agreed in the relevant
Collective Agreement should be applied. If there is no such
agreement then the rate used by a local construction company
known for good practice may be an alternative reference point.
Wages should be paid in cash, not in kind. (C131 - Minimum
Wage Fixing Convention ; C95 - Protection of Wages Convention
1949); C94 - Labour Clauses - Public Contracts. Note that C94,
ratified by Ghana, also requires that notices be displayed on site
to inform workers about their contract conditions.)



Box 1. continued

PART 1

Labour standard

Practical implications (and reference to the main ILO
conventions)

7. Working hours
to be limited;
overtime to be
paid.

National law will specify the ‘working week’ - usually 40 - 42 hours.
Overtime should be paid above this rate according to the national
legal formula. Regulations should ensure that the use of task-based/
piecework does not lead to self-exploitation and workers having to
spend longer hours than specified in the legislation. (C14 - Weekly
Rest (Industry) 1921, C1 - Hours of Work (Industry) 1919, also
CA4T).

8. No repeated
casualisation to
avoid meeting
wages and
other legal
benefits.®

This standard is to tackle a common practice - in Ghana as else-
where - whereby workers are engaged for months or years on a
series of temporary contracts so their employer can avoid paying tax
or social security. It means the worker - called a casual but more
accurately a ‘temporary worker’, is typically paid less than perma-
nent workers, and ends up with no pension rights or access to other
benefits e.g. accident insurance. (C102 - Social Security (Minimum
Standard) 1952; C957 - Maintenance of Social Security - Rights
1982.)

9. All relevant
social security
regimes to be
applied.

All countries have laws regarding registration for social security and
these should be followed. In Ghana there is a problem as the law
does not allow for temporary workers, it states that all workers must
be registered for social security no matter how short their period of
paid employment. This was very difficult to apply on the Bridges
project, not least because those employed for very short periods
could not see the point of registering given the 20 year rule to
qualify for a pension. As a result of this DFID is funding a study to
review, with regulators, how to make regulations on social protec-
tion relevant and feasible for all workers. (ILO conventions as
above.)

¢ It is acknowledged that informal (verbal), short term contracts, without benefits, are the norm in the construction
industry in many countries. However, standard number 8 seeks to make a distinction between the true casual worker

(hired on a daily basis for a short period) and a temporary worker (hired more or less continually by the same employer
for months or years) who is treated as a casual, i.e. with none of the benefits of formal employment. The action points
seek to encourage employers to ‘move’ this group of temporary workers into the permanent worker category.
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Box 1. continued

Labour standard

Practical implications (and reference to the main ILO
conventions)

10. HIV/AIDS to be
addressed.

The ILO’s ‘Code of Practice’ on AIDS recognises HIV/AIDS as a
workplace issue and goes beyond awareness raising to include
non-discrimination, confidentiality, care and support.” UNAIDS
and other agencies produce guidelines of employer good practice
with regard to HIV/AIDS. The ideal is to follow the national policy
on AIDS if this has been developed. In Ghana, as per national
policy, the Ministry of Roads and Transport will apply for funding
from the Ghana AIDS Commission to mount an education
campaign for contractors, workers and communities. In the
meantime, and as a stop-gap activity, contractors must allow
health staff to visit sites and inform workers about the risks of
HIV/AIDS. Workers are to be paid for time spent on HIV/AIDS
awareness.

"To access the ILO ‘Code of Practice’ on HIV/AIDS go to www.ilo.org, click on Technical Programmes, then Social
Protection, then HIV/AIDS and the World of Work. The full code can be read in English, French or Spanish.

10



Part 2

Suggested action on implementing
and monitoring labour standards

About Part 2 of the Sourcebook

This part of the Sourcebook, which offers guidance on implementing labour
standards, is structured as follows:

m Different forms of contracting. Definitions and descriptions of the three differ-
ent contracting situations are presented, namely: formal or conventional con-
tracting; community contracting; and self-help labour schemes.

m Using the Sourcebook. In this section, Box 2 summarises the key issues, what
to do about them, and how to do it. The ‘how to do it’ columns make reference
to specific numbered action points which are grouped according to the three
different situations listed above.

m Action Points. Detailed ‘how to do it’ action points are then listed separately.

Different forms of contracting

This Sourcebook is based on the experience of reviewing and implementation of
labour standards in three different contexts:

m formal or conventional contracting;

m community-based contracting; and

m self-help, unpaid labour schemes.

Formal or conventional contracting. The most commonly used procedures for
the procurement of infrastructure are those which lead to the award of contracts

through competitive tender. Most engineering contracts recognize a ‘triangle of
actors’:

11
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m Employer (or Promoter);
m Engineer; and

m Contractor.

A typical case involves a government department letting a contract to a private
sector contractor for the construction of infrastructure. Government is the em-
ployer/promoter; they have planned and designed the work, and are paying for it
to be implemented. Government appoints an Engineer to represent their interests;
this person is usually in the full time employment of the relevant government
department, although private sector consultants may fulfill this role on behalf of
the promoter in larger engineering works. In accordance with the government (or
financing agency) procedures laid down, a contractor is appointed through a
competitive bidding process to do the actual construction work. The contractor
will normally be listed on a register of contractors who are regarded as sufficiently
competent to carry out the work envisaged.

Community-based contracting in the context of this sourcebook is when the role
which the contractor fulfils in the formal or conventional approach is taken on by
a group of individuals who come together for the purpose of constructing the
infrastructure. We are therefore using the ILO definition of a Community
Contract as one where “...there is an agreement between a community and a
contracting authority, whereby the community (or a section of the community) is
responsible for the implementation of the works and therefore functions as a
contractor”.* Community Contracting is one where the group members are paid
for their labour. This normally only happens when the works to be constructed
are: small (often referred to as minor works); involve only simple and primarily
unskilled tasks; and are not of a hazardous nature. The group of people who come
together are often from the same community — hence the term community
contracting; they may also be employed by a community based organisation. Such
groups are not registered as commercial entities and do not normally bid for work
in the same way as a conventional commercial contractor.

8 Source: Tournee, J and W. van Esch ‘Community Contracts in Urban Infrastructure Works”, ILO 2000

12
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Self-help labour schemes in the context of this sourcebook refers to community-
based contributions of unpaid labour. The contribution of unpaid work by com-
munity members underpins the approach adopted by many NGOs, and more
recently by bilateral and multilateral programmes, to the development of commu-
nity infrastructure. It is seen to be a way of promoting community ownership,
with the rationale that local participation ensures that the project responds to a
real community need, includes an element of cost sharing, and builds the commu-
nity’s capacity for maintenance.

Using the Sourcebook

The action points proposed are not a step by step methodology leading to
guaranteed success; we are dealing with a set of processes, and local circum-
stances will dictate the precise details.

Box 2 identifies the five key steps which are involved in implementing labour
standards.” These are:

m Identify gaps

m Define the way ahead

m Implement labour standards

m Monitor standards

m Institutionalise labour standards in the sector

For each of these key steps, Box 2 below guides you to what to do, and how to do

it through reference to the set of Action Points which are presented in the
following section.

? The action points are written as though the decision to implement labour standards is made right at the beginning of
the contractual process. They also assume that all 9 labour standards will be implemented. In practice we know that a
decision to implement labour standards can start half way through an infrastructure programme (perhaps in response to
a labour issue that is covered in the contract but which has never been properly implemented and monitored before).
Similarly, in practice, there may be an initial decision to focus on some standards and not others. Obviously readers
will need to use this sourcebook in ways which meet their needs; not all these steps will be relevant in all circum-
stances.

13
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A.

IMPLEMENTING LABOUR STANDARDS IN CONSTRUCTION

The Action Points

Identifying gaps

The following steps are suggested to identify existing ‘gaps’. Broadly, these
comprise issues around:

m the legislative and policy framework;

m contractual processes;

m existence of relevant agreements; and

m current site practice.

Action Points 1-5 are included in this ‘identifying gaps’ section.

Action Point 1. Review national labour law and policy on HIV/AIDS
We recommend you contact either the ILO office if there is one in the country, the
Ministry of Labour or the national Trade Union Congress (Information Depart-
ment) for information about how to get copies of relevant labour laws and
Collective Agreements. Contact the national HIV/AIDS office if there is one for
national initiatives on HIV/AIDS. It is useful to have a copy of the ILO Code of
Practice as a reference, particularly if a national policy has still to be developed.

Conventional and community contracting
Review national labour laws and policy on HIV/AIDS

V Identify legal and regulatory issues concerned with each standard . This will
include (but is not restricted to):

labour laws in relation to construction workers, working hours, payment of
wages, minimum wages, inter-state migration legislation (if relevant);

social security such as workmen’s compensation, welfare acts;

health/accident insurance schemes and whether there is provision for
informal sector/casual workers to participate;

child labour legislation;

equality legislation such as equity in remuneration, equal opportunities
(gender, disability, migrants); and

trade union/freedom of association legislation.
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v Identify both national and any sector commitments made regarding HIV/
AIDS.

v Identify areas which are not well covered or where the law is out of date (a
typical example is the minimum wage; where there is high inflation this is
unlikely to provide for ‘basic needs’ and an alternative point of reference will
be necessary).

V' If there is no national AIDS policy then identify the most appropriate organisa-
tion with guidance on addressing HIV/AIDS in the construction sector (e.g.
ILO, UNAIDs, SAfAIDS). '

As labour law rarely comes in a single legislative instrument, it is likely that the
nine labour standards will be covered in several different pieces of legislation.

Community contracting

Labour legislation in many countries provides comprehensive protection to work-
ers in the formal contracting sector, although implementation and monitoring are
frequently lacking. When works are implemented at the community level, the
legal and regulatory framework for protecting workers rights, and responsibility
for enforcement or overseeing such rights, is usually less clear. But in many
countries national law will offer different forms of protection to such workers - it
is just a question of finding it. It may not be termed ‘labour law’ but may come
under laws relating to welfare or social security. It is crucial to find all national
legislation which relates to the rights of workers in all forms of contracting.

Self-help schemes using unpaid labour
National labour laws do not normally cover unpaid work. The application of
labour standards in this context gives rise to two issues:

m In agreeing to do unpaid work a person agrees to forego one labour standard —
that of a fair/minimum wage. But this does not mean that they lose their
entitlement to other rights.

10 For best industry practice on HIV/AIDS, including current practice in specific countries contact unaids @un.org
Guidance and best practices on HIV/AIDS is also available on the ILO website (www.ilo.org).
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m A key question is what is sensible and reasonable to expect of communities in
terms of unpaid work. There is need to distinguish between short term unpaid
work which is likely to be acceptable to communities if worked out in close
consultation, and long term unpaid work which is likely to undermine liveli-
hoods. See Box 3.

Box 3. Unpaid labour in a water and sanitation programme, Lusaka

Unpaid labour contribution was part of the partnership agreement between the international
donor and the local communities. However, the level of labour required by the project was
such that households were obliged to work on a daily basis for several (6-9) months. The
burden of this work fell to women who work in or near the settlements while men go outside
in search of paid work. Communities eventually abandoned the approach on the basis that
it prevented them from earning other sources of income and was unsustainable, and
instead adopted a policy of paying labourers.

The following questions can provide guidance in deciding which kind of labour
should be used:

m What is the scale and frequency of the works? If the work is a once-off effort
by the community to support community infrastructure, unpaid work may be
used e.g. painting a classroom, or cleaning drains. If the work is going to take
place over a long-term or requires repeated work, it should be paid.

m How complex and safe are the tasks? If tasks are risky, they should be done by
skilled paid workers and not by unskilled unpaid labourers who are contribut-
ing their work in the interests of the community.

m What standard of work is to be achieved? Can it be done by unpaid unskilled
workers or does it need skilled workers?

m How will unpaid work affect the capacity of individuals and households to
earn a living? If communities are over-burdened, their capacity to undertake
other income earning activities will be affected, and ultimately they may be
disempowered.

m What are the opportunity costs to communities of delayed access to benefits
because work carried out on an unpaid basis takes longer to implement.
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m Who is sponsoring the project and what are the power relations — is there really
a choice for community members to contribute unpaid labour, or implicitly, is
there a requirement of forced labour e.g. if the community does not contribute
unpaid labour, will they be denied the infrastructure? Distinguish between
locally initiated self-help groups and large scale projects sponsored by large
international agencies.

m What is the objective of adopting an unpaid approach - is it to confirm that
communities will value and maintain the infrastructure, or creating structures
for long term development, or saving costs?"!

m From a development perspective, should unpaid work be considered when
economies are in a downturn and the informal sector is already over-burdened?
Rather, shouldn’t the project be contributing to livelihoods by creating jobs?

If the answer to these questions suggests that the community are being offered an
unfair deal, rethink the approach to unpaid work and consider the concept of
community contracting as an alternative. '?

In summary, points to take into account when deciding on whether to use
unwaged or paid labour are:

' Define the boundaries of the work - should it really be unpaid?

V' Assess the intensity of the impact on livelihoods - don’t force people into long-
term commitments that affects their livelihoods.

V' Don’t make unpaid work a scapegoat for good governance where local au-
thorities are reneging on their responsibilities to provide services to its citi-
zens.

""'We recognise that there is another option which is halfway between unwaged and waged labour. This is when the
workforce agree to a wage lower than the statutory minimum with the difference regarded as a ‘community contribu-
tion’ to a project. In this way it is possible to achieve the community ownership and cost-cutting objectives of unpaid
labour but also provide some much-need cash for workers.

12 An additional indicator related to the decision about the use of paid or unpaid labour concerns the future use of the
constructed asset (a kind of guaranteed user right). For example, a community constructs a water kiosk using unpaid
labour but after construction the government transfers all drinking water assets to a water company who can establish
and adjust the water price. In this case the community would have increased the assets of the private company through
their unpaid labour with the company then having the right to set prices. This would not, of course, have been the
intention, at least in the eyes of the community. In such circumstances there needs to be a guarantee that the commu-
nity is able to use the asset they have created according to pre-determined and agreed conditions.
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Action Point 2. Review standard contract documents
(formal contracting)

\/

Identify the key contract documents in use for procurement of works and the
circumstances in which they are used. Examples include: standard conditions
of contract used by line departments, utilities and local government; interna-
tional contracts such as FIDIC; donor—specific contracts such as the World
Bank standard bidding documents for the procurement of civil works (“SBDW”).

Identify existing references to labour standards in the contracts used for the
type of physical works proposed. General Conditions of Contract will usually
give an overview of what coverage there is, but it is the Special Conditions (or
Conditions of Particular Application) where any details will be specified in
relation to local circumstances.

Establish the priority of contract documents; for example in FIDIC and SBDW,
Part 2 Conditions of Particular Application take precedence over the provi-
sions of Part 1 General Conditions (see also action point 14).

Identify whether any of the standard specifications which accompany the
commonly used forms of contract make any more detailed reference to the
adoption of labour standards, for example in relation to the provision of water,
sanitation, health and safety equipment etc.

If labour standards are mentioned, see whether the documentation specifies
how the various items are to be priced. For example, are they part of the
contractors overhead? Are they included as Bill of Quantities items and hence
as part of the bidding process? Are they prime cost items? Is it obligatory on
the employer to provide the necessary items outside of the contract?

A crucial issue is to determine whether the contract clauses are not making
adequate provision for labour standards, or whether the standards are there but
are not monitored or enforced.

Therefore, enquire about examples of monitoring and enforcement; if this
occurs, find out who carried out the monitoring. This is important in order to
establish the extent of national and local monitoring capacity.

We have reviewed a number of standard conditions of contract to try to illustrate
the range of clauses which exist in relation to labour standards. These include:
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m Federation of Consulting Engineers (Federation Internationale des Ingenieurs
Conseils, or FIDIC) Conditions of Contract for Works of Civil Engineering
Construction (4™ Edition 1987, reprinted 1992 with amendments). FIDIC 4
Edition, is widely used for international contracts and also forms the basis
from which other sets of standard conditions are derived.

m World Bank standard bidding documents for the procurement of works for
civil engineering construction (“SBDW”), (May 2000). Section 4 of SBWD
reproduces the “Part 1 General Conditions” of the FIDIC 4" Edition. Section 5
of SBWD incorporates “Part 2 Conditions of Particular Application” along
with amendments introduced by the World Bank.

m Those used by the Government of Ghana in their Feeder Roads Bridges project
which is funded by a bilateral donor (the Department for International Devel-
opment of the UK government).

m Those used by the Public Works Departments in the Indian states of Orissa and
Kerala.

This review is contained in Part 3 of this document. Even if you are not using any
of the conditions of contract mentioned above, we recommend that you look at
this material as it will guide you through a review of other conditions of contract.

Action Point 3. Review contract documents (community contracting)
In contrast to the formal contracting sector which has a legislative, procedural and
contractual framework that can be used to introduce labour standards, the vehi-
cles for promotion of such standards in community contracting are less clear.
There may be no formalised approach such as competitive bidding. Some com-
munity contracts are based on written contracts mirroring (to some extent) the
approach of the formal sector, while others are less formal arrangements and can
include verbal agreements to carry out particular activities; these are also a form
of contract. Hence:

\ 1t is essential to review the agreements and contracts which are in use for
community-based work.

V' An important point to look for relates to the definition of the parties to the
contract; in particular, the group that takes on the role of contractor. It is
usually the case that a Community Based Organisation (CBO) or other con-
cerned groups need to be registered as a legal entity under national/local law in
order for that group to become a party to the contract. In the absence of this,
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whilst it may be clear that it is the intention of the CBO or local group to take
on the role of contractor, any contract document which is signed by an
individual implies that the individual is legally acting in his/her own capacity.
In other words, it 1s this individual, not the CBO/group, which is taking on the
liabilities of the contract. These individuals are usually unaware of the legal
obligations and liabilities implied in contract, and in practice it is unreasonable
to expect them to meet liabilities, as they are community members who are
acting in the interests of the community. In such cases, it is essential to put the
necessary measures in place to ensure that these people are not exposed, the
most obvious of which are health and safety measures and accident insurance.

Introducing labour standards in unpaid work is problematic; in the absence of a
contract with the community, the focus must be on promoting buy-in by commu-
nity leaders.

\ Create awareness of the need to adopt labour standards with community
leaders, those overseeing the works, and workers.

\ Encourage a sense of association such that community groups can negotiate
arrangements for workers.

Action Point 4. Review relevant collective agreements between
trade unions and employers

There may be more than one trade union representing workers in the construction
sector. It is necessary to contact all trade unions and employers’ associations
relevant to the work on site. Contact details of trade unions can be obtained from
the national Trade Union Congress. Information can also be obtained from the
international trade secretariats (ITS). The relevant ITSs are: The International
Federation of Building and Woodworkers (IFBWW) and the International Federa-
tion of Chemical, Energy, Mine and General Workers (IFCEM)."* It is however
important to recognise that other groups may exist that represent workers, espe-
cially in areas where trade unions do not exist, that will need to be consulted.

13 International Trade Secretariats are amongst the oldest international trade union organisations. ITSs give support to
the implementation of labour standards and see a strong trade union organisation as essential to ensuring that decent
work is achieved and observed. Most have programmes of support for their affiliate unions in developing countries.
They are a valuable source of information on labour standard issues in their sector. (Contact details: IFBWW in
Geneva. Email: infor@ifbww.org. Website: http://www.ifbww.org IFCEM in Brussels.

Email:icem @geo2.poptel.org.uk Website: http://www.icem.org)
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Identify labour standards noted in the Collective Agreement/s.

Compare the agreement with national law and make a particular note of
clauses in the Collective Agreements that are more up-to-date or detailed than
in national law. Where there are gaps in legislation, the agreement can be used
to identify the appropriate standard.

Engage all relevant Trade Unions/worker representatives and Employers’ As-
sociations in dialogue about the intended objectives of the programme. These
groups are important to engage with in the early stages. Identify their interest in
becoming part of the wider stakeholder group (see next section on implemen-
tation).

Ascertain what proportion of workers in the sector are unionised and where
they are located. (This will indicate whether construction contractors are
likely to have any familiarity with labour standards as a result of having
unionised workers on site.)

Action Point 5. Research typical site practice

Whatever the law or collective agreements specify, practices on site tend to be
different. Typical site practice for the sort of physical works (and categories of
contractor) being considered must be understood. For example, do contractors
regularly provide the most basic safety clothing? Is it worn? Do contractors keep
records (employment, wage rates, accidents, deductions)? What are contractor
attitudes to unions or other forms of organisation?

\/

Contact the Employers Association for information of classes of contractors,
the numbers contractors typically employ, their geographical distribution, and
information on employment practices and labour conditions on sites. Informa-
tion on classes of contractors might also be obtained from the requisite
Ministry where contractors are registered and classed, for example, the Minis-
try of Works. The number of workers registered as employees (i.e. with social
security certificates) is likely to be much lower than the number actually
employed.

Conduct a rigorous search for any previous research on site conditions. If
nothing is available because this type of exercise has never been conducted
before, be prepared to conduct a baseline survey. See Box 4. This need not be
an extensive or time consuming exercise and there is no need for a long
questionnaire. A few questions systematically asked of a distributive sample of
individuals on selected sites will identify the main issues. The legal and
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regulatory framework for each of the nine labour standards can then be
compared with common practice on sites. Either local consultants or technical
staff will be able to carry out this work provided they speak the local language/
s. Interviews will need to be conducted with representatives of the client
(government officials/NGOs/donor), implementers (contractors/community
based groups), and workers (of all categories).

Box 4. The Ghana Baseline Survey

In Ghana a short questionnaire was supplemented by informal interviews with site agents
and workers on 40 rural sites. The survey was undertaken by Department of Feeder Roads
Assistant Engineers and funded by DFID. It showed that:

B repeated casualisation was commonplace - indeed, only a handful of workers were
registered for tax and social security at each site; some workers had been with the same
employer for many years but were still on daily wages;

B rates of pay and other conditions varied significantly depending on the contractor; and

m few contractors kept any form of records.

This gave an overview of the scale of issues to be addressed. It also showed that in most
cases 8 of the 9 labour standards were not being addressed. The only exception was child

labour - no-one under 15 was found working on these sites - and it was known that
children were not employed on road construction elsewhere in Ghana.

V If possible, ensure that the baseline survey is both designed and carried out by
engineering and technical staff.

A baseline survey would typically be seen as an activity for a social scientist.
However, giving responsibility for the survey to engineering and technical staff
can help ensure they buy-in to the process from the start, and develop an
understanding of labour issues. They will be able to use their practical construc-
tion experience to design the most appropriate survey for the circumstances. Their
involvement in identifying labour standard gaps will also help them design
effective solutions.

In many countries the engineering profession has limited exposure to formal
education on labour standards, as technical training and professional develop-
ment tends to focus on technical issues. It is also possible that contract procedure
is not wholly understood, particularly by more junior site staff. Itis critical for the
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success of implementation that the technical staff who will be supervising the
contract understand the need to implement labour standards. As such, if the
baseline survey is carried out by a member of the engineering profession it will
tend to have more credibility with those staff who will ultimately have to
implement contract conditions.

Draft terms of reference for commissioning such a study are included in Appendix
1 “Sample Terms of Reference for a baseline study to address labour standards in
construction work™.

B. Defining the way ahead

The following steps are suggested to assist in defining the way ahead. Broadly,
these comprise issues around identifying:

m stakeholders - and their roles and responsibilities;

m which labour standards to focus on; and

m particular issues to consider regarding temporary and unpaid workers.
Action Points 6-10 are included in this “Defining the way ahead” section.

Action Point 6. ldentify stakeholders and their interests

There is a need to identify the stakeholders, both primary and secondary, and
determine their interests. Note that stakeholders in community contracting and
self-help schemes may not be as easily identified as in the formal contracting
sector, where the labourers on the contractor’s payroll are identifiable as the
primary stakeholders.

At the project level, there are usually three broad groups of stakeholders:

m the labourers (skilled/unskilled, male/female);

m the client (e.g. local government or line departments, NGO, donor); and

m contractor/sub-contractors (the implementing group).

We have not separated out ‘the community’ as a separate stakeholder because,
depending on the type of contracting, community members will typically be

involved in one or more of the roles above. For example, in both formal and
community contracting, community members will normally provide labour and
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may even be sub-contractors (formal contracting) or implementers (as a CBO in
community contracting). In self-help schemes different community members may
take on, in effect, all three roles.

At national, state or provincial level, government bodies have responsibilities in
relation to construction work. Such stakeholders need to be identified and
informed of the interest in promoting labour standards, and their support elicited;
most especially they need to be informed of the findings of the baseline study.

Government bodies will include all those linked with the project and/or promot-
ing poverty reduction such as the Local Authority, the Public Works Department,
procurement advisers, Water/Electricity/Roads Departments, and the Labour De-
partment. National professional Associations are another important group of
stakeholders (of Employers, Contractors, and Workers). Also at a national level
insurance companies and social security agents will have an interest as they
provide social protection, and it will be necessary to assess how their services can
support compliance with labour standards.

At the local level, contractors (who may be large equipment based, or small scale/
petty contractors), engineers and site managers, have important interests as they
are responsible for implementing the contract, and their capacity and concerns
must be considered.

Atan advocacy level, stakeholders may include trade unions, community associa-
tions, workers representatives, the research community, media, NGOs, and other
donors. Itis important to recognise organisations that have social acceptability to
represent workers; these may be other than trade unions which are not necessarily
found in all contexts e.g. in community contracting.

v Undertake a stakeholder analysis at the outset to determine:
m stakeholders at the project level; and
m wider stakeholders that may influence the adoption of labour standards.

' Make a note of the interests of the different stakeholders. Identify those which
can be relied upon to support the labour standards initiative. Are any likely to
oppose it? Think through the reasons for their opposition and based on this

develop a strategy to incorporate them as the initiative gets underway.

V' Make a note of the different roles that each stakeholder can play.
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Action Point 7. ldentify stakeholder roles and responsibilities (with

special reference to community contracting and self-help schemes)

In formal contracting the contract will set out the roles and responsibilities of the
various parties very clearly. The review of standard contract documents under-
taken through action point 2 will identify these. For example, contractors are
legally liable for labour standards and usually take measures to protect their
companies, while the Labour Department is legally responsible for enforcement
(though rarely has the capacity to do this). However, with community contracting
and self-help schemes roles and responsibilities are less clear.

In community contracting, the key issue is the implication of transferring liability
from an organised and regulated construction sector to an inexperienced commu-
nity structure. Such liability is rarely considered, but as mentioned earlier,
contractually and thus legally, liability lies with community representatives who
undertake the contract on behalf of the community. Such groups or individuals
are voluntary, and work in the interests of the community. However, they tend to
have an informal structure and may not be a legal entity, are usually unaware of
this legal liability, and have neither the indemnity nor the resources in the event of
a claim. Thus, both they and the workers can become victims if labour standards
are violated e.g. if there is a serious accident with no insurance coverage. In other
words, assumed and actual liability is often very different in these circumstances.

Because people involved in community contracting tend to know each other,
social relationships function as one of the strongest mechanisms to safeguard at
least some of the rights of workers. On the other hand, pressure can be exerted on
individuals not to make claims against community leaders even when there is
permanent disability e.g. in case of an accident, workers are often left to pay for
medical treatment themselves as well as bear the cost of lost income.

Having identified the various stakeholders, both primary and secondary:
' determine the parties to the contractual relationship and who is liable for what;

\ with each stakeholder clarify their roles and responsibilities with regard to
labour standard implementation;

v agree, and put in place measures that protect workers and community repre-

sentatives. Ensure project costs include provision for death/accident/ medical
insurance if existing social security arrangements will not provide for this.
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Action Point 8. lIdentify which standards to focus on

(formal contracting)

The on-site survey will indicate key labour standard issues that could be ad-
dressed through contractual mechanisms.

V Compare the findings of the site survey with the standards contained in
national law and the Collective Agreement/s. Identify the major gaps in labour
standard implementation/provision - these will indicate the areas of focus.

V Agree which standards to focus on with all the important stakeholders. Hold a
workshop to do this. Everyone needs to begin the implementation process
fully aware of what the current situation is and what the goals are. Box 5
describes the consultation process adopted in Ghana.

Box 5. The Ghana consultation process

In Ghana the first stakeholder workshop was held in 1998. The Employer, the Department
of Feeder Roads (DFR), hosted the 2 day discussion on exactly what standards it was
feasible to try and achieve on the DFID assisted Feeder Roads Bridges programme. This
workshop brought together:

® DFR engineers (the Employer)

m the Association of Contractors

m the Construction and Building Material Worker’'s Union
m the Ministry of Labour

m the Department of Social Security

® DFID (the funder)

m the EC (who were funding adjacent works under a Stabex programme, also implemented
by DFR).

® an NGO (ISODEC). This and subsequent workshops were facilitated by a qualified
engineer from this NGO. This individual wrote up and distributed all the points agreed in
workshops.

By the end of this first workshop there was general agreement to go ahead with the imple-
mentation of the 8 standards which were not being met on the bridges project (child labour
was not being used so was not relevant in this case).The next four workshops were held at
6 monthly intervals. They addressed specific implementation issues: problems were listed,
discussed by all and a solution proposed. In the subsequent workshop stakeholders
reported back on what they had done and whether the solution had ‘worked’. These
discussions were recorded by the NGO facilitator. The workshops were funded by DFID,
hosted by the Department of Feeder Roads, and organised by the NGO. (Costs: 5 work-
shops @ US$4000 each, total $20,000 over 3 years)
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Action Point 9. Identify which standards to focus on

(community contracting and self-help schemes)

One of the perceived benefits of community contracting is the emphasis on
implementation based on community priorities and inputs. However, there is
often concern that compliance with nine labour standards will increase regulation
and over-burden community capacity to deal with such issues.

Case studies have shown that while it is essential to assess the extent to which all
nine labour standards have application in any particular community contracting
context, in practice it may be necessary to initially address those standards
identified and prioritised by communities. Some can be dealt with through
informal local measures. For example, health and safety issues arise in all cases
and need action, but local mechanisms of support can sometimes ensure that food,
drinking water and sanitation facilities are provided for workers by the local
community. However, if local mechanisms cannot be definitely relied upon then
specific action will be required to ensure workers have access to these basic
facilities.

With regard to unpaid work, the fact that a person offers to undertake unpaid work
does not mean that they are offering to forego other labour rights. Whether unpaid
work is legislated for or not, the dominant incentive for compliance is the local
social relationships between those in charge of the infrastructure work and those
providing labour. One of the worst things that can happen to a community
undertaking a project on an unpaid basis is that one of its members has an
accident.

In unpaid work there is need to review the application of all labour standards
except those which apply to wages and to deliberate casualisation. The main
labour standards that apply in unpaid labour schemes are:

m provision for social security. This is important in the event of serious accident,
hence accident insurance should be considered;

m health and safety. This is critical; a way needs to be found of ensuring workers
wear protective clothing for tasks requiring it. Skilled workers need to be
bought in for jobs requiring specialist skills. There needs to be access to
medical treatment for all workers and a means by which workers can pay for
such treatment;

m no forced labour (explicit or implicit);

m agreement with community on working hours; and
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m concerns around equality of treatment and child labour. These should be
discussed with the community in advance, and appropriate measures taken.

Box 6 provides an overview of the issues that may arise during the identification
stage and possible actions that can be taken during implementation. While it
primarily relates to community contracting and unpaid self-help schemes, several
of the issues have relevance for formal contracting also.

Box 6.

Labour Standards in Community Contracting and Self-help Schemes

Labour Standard

The problem

Actions: What can be done?

1. Freedom of

Trade unions

B Be open to collective bargaining;

Association usually not active recognise local informal groups that
and the in this unorgan- represent workers e.g. CBOs, NGOs,
effective ized sector.TUs workers groups who can develop home-
recognition of are not found on grown solutions.

the right to many rural m Discuss mechanisms for implementing
collective community labour standards in advance of the work
bargaining. contracting sites. and seek their views on monitoring.

B Establish transparent complaint and
dispute resolution procedures.

2. The elimina-

In some self-help

m  Check that the agreement to provide

tion of all schemes, infra- unpaid labour is acceptable to the

forms of structure can be community at large, not just the

forces or denied unless leaders.

compulsory labour is provided B Ensure that there are exemptions for

labour. on an unpaid those deemed to be vulnerable e.g.
basis. pregnant women, aged, children of
Poor households school going age, disabled, the poorest
(most often households, female headed house-

women) work for
free while better
off households
can afford to give
financial contribu-
tions.

holds.
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Box 6. continued

Labour Standard

The problem

Actions: What can be done?

3. The effective In poorest B Review practices that rely on child
abolition of households or labour including those of sub-contrac-
child labour child headed tors.

(under 15 households, m Discuss options with parents/children
years or children may be (some may be child heads of house-
country obliged to work. holds).

accepted B Pay a living wage to parents and
minimum legal children.

age applicable B Review whether work interferes with
to the type of education & restructure the tasks and
work). the time.

B Review all sources of materials to see if
child labour is involved.

B Be pro-active in reducing child labour,
set priorities and establish an action
plan towards its elimination without
increasing poverty.

B Monitor impact closely.

4. The elimina- Gender wage m Difficult to overcome entrenched
tion of dis- disparities biases: What does national/state
crimination in endemic and legislation say? Make compliance a
respect of institutionalized part of the contract.
employment e.g. in PWD B Contract rates should specify equal
and occupa- rates. wages.
tion. B Monitor muster roles.

Lack of opportu- B May need to provide training to raise
nities for women awareness among contractors/foremen.
and casual B Use women’s groups/networks to
workers to communicate with women.

become skilled m Try rotating traditional roles among men
construction and women.

workers rein- m  Build in skills training for women in
forces unequal basic engineering, construction and
wages. supervision.

m  Allocate tasks to groups of women who

Typically, there
exists in-built
bias against
creating viable
jobs for women
or disabled
workers in paid
work.
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selves to fit in with other responsibili-
ties.
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Box 6. continued

Labour Standard

The problem

Actions: What can be done?

5. Health and
Safety to be
assured.

Accident
prevention
Community/self-
help groups or
petty contractors
are not familiar
with safety
standards and
labourers are
primarily local
unskilled workers.

Dealing with
accidents
Typically, no
liability coverage
so victims have to
pay medical
expenses and
suffer income
loss.

Protective clothing
Low awareness of
the need, and
costs high relative
to wages.

First Aid.
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B Require a specific health and safety
proposal at design stage which identifies
potential hazards and risks and how they
will be dealt with e.g. only skilled workers
permitted to carry out risky tasks.

m Prioritise accident prevention through
awareness creation and training; focus
on the concept of removing hazards and
risk as a first step; provide protective
clothing, first aid kits on site

B Provide awareness training on risks and
make provision for insurance/workmen’s
compensation and availability of first aid
kit in project costs. Where possible, use
health and safety competence as a
criteria for choosing contractors.

m  Distinguish between minor and serious
accidents:

(i) minor accidents require an
immediate response to deal with
medical treatment and costs, and
loss of income.

(ii) serious accidents need additional
provisions such as insurance
against death, physical
disablement.

m Create awareness of its importance.-
Costs to be included in the works’
budget.

B Decide with the client and community on
storage, maintenance and ownership.

m Establish safety committee and emer-
gency procedures; nominate and train a
safety officer and first aid person.
Promote health education and HIV/AIDS
awareness and prevention.
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Box 6. continued

The problem

Actions: What can be done?

Amenities

(drinking water,
sanitation, food)
Scale of works
often preclude the
formal provision for
drinking water and
sanitation.

B As a majority of workers are usually
local, drinking water and sanitation
facilities may be accessed from
neighbouring households.

® Food may be provided by community
members but if not, it will be neces-
sary to provide amenities as a cost
item.

6. Wages to be
paid in full and
on time, to
meet legal
minima, and
be sufficient
for basic
needs.

Wages are often
set low because of
a surplus of labour,
resulting in
difficulties for
workers to support
themselves.
Minimum wages
are often well
below market
rates. Wages paid
late because
contractor hasn’t
the cash flow and
the client does not
pay in time.

B Assess minimum wage (or Public Works
Department rate) to see its relevance.

B Set a realistic wage for casuals and
permanent workers that supports
people’s livelihoods and monitor muster
rolls i.e. provide a LIVING WAGE.

B Be transparent in setting wage rates
and keep register of payments or
provide wage slips.

B Pay wages on time — poor people
cannot extend credit lines.

7. Working hours
to be limited;
overtime to be
paid.

Workers can be
obliged to work
long hours,
especially if the
contract includes a
penalty clause for
delays.

In self-help
schemes, workers
may have little
influence over how
long they work. The
requirement to do
additional work
may conflict with
other livelihood
strategies.
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m  Keep work records and monitor with the
worker.

m Create additional jobs rather than
increasing the workload of existing
workers.

B Set task rates with reasonable time.

B Review management and supervision of
works.

® Discuss with the community and
workers the scheduling of work such
that it facilitates workers’ other respon-
sibilities.
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Box 6.

continued

Labour Standard

The problem

Actions: What can be done?

8. No repeated
casualisation

Casual workers
not treated

B Pay a fair wage. In the absence of other
safety nets, prioritise accident insur-

to avoid equally because ance.
meeting they are usually

wages and unskilled — wages

other legal lower and no

benefits; social security.

equality of

treatment for

casuals.

9. All relevant Difficulties in B Explore possibilities for coverage under

social secu- bringing irregular existing social security schemes; if
rity regimes casual workers casual workers cannot be covered an
to be applied. into social accident insurance scheme will be

security nets/ necessary, especially for serious
accident insur- accidents.

ance. m  Make provision within the project/at
local level to deal with minor accidents
Community quickly e.g. create a fund.
groups don’t have
accident coverage
or other social

security provision.

Action Point 10. How can workers realise their rights if they are
employed on a temporary basis - or in self-help schemes?

In most developing countries the majority of workers are employed on a tempo-
rary basis even in formal contracting. Only a small percentage of the total
construction workforce in a country comprise ‘permanent’ employees who are
also registered for social security. The majority, whether they work in formal and
community contracting or in self-help schemes are ‘temporary” workers.'*

14 In the formal contracting sector the ‘temporary’ category normally includes at least two categories of worker. These
are, firstly, ‘casuals’, i.e. those employed on a specific project, on daily wages, for specific, unskilled tasks. This group
are likely to live locally and work as construction labourers to supplement other livelihood strategies (e.g. in agricul-
ture). A second group are those we might refer to as ‘permanent casuals’. In Ghana this group included both skilled
and unskilled workers who defined their main occupation as ‘construction’, had many years of experience - often for
the same employer - but had never been registered by any of their employers for social security.
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A major issue in construction works is whether and how these temporary workers
can receive benefits on a par with permanent (and registered) workers. In
practice, temporary workers, who are mostly unskilled and amongst the poorest,
neither receive the benefits of permanent workers nor additional wage rates to
compensate for the loss of benefits.

In most countries, national legislation does not provide for temporary workers,
however defined. Nor are social security systems designed for workers who can
contribute only sporadically; in most countries both the employer and the worker
must contribute continuously for 20 (or so) years before qualifying for the main
benefit: a pension. In the absence of schemes which take account of the temporal
nature of most employment the temporary worker tends to be discriminated
against several times over. For example, most temporary workers are paid less
than permanents, yet if injured - perhaps due to a lack of safety equipment or
protective clothing on site which may be provided to permanents - they must pay
for medical treatment themselves; in the meantime they get no compensation for
loss of income. As a category of worker they are therefore extremely vulnerable.

What can be done will vary according to the local context. However, in general:

V' Review the benefits enjoyed by all workers, and compare the benefits that
permanent workers get with those of different categories of temporary worker.
Equality of treatment is a key labour standard and workers should not be
discriminated against because they are casual workers. Factors to be taken into
account are the regularity of work, the nature of the task, and the skill involved.

\' Health and safety provisions should be common for all.

' If the construction works continue for a sustained period of time (the legal
limit for casual work) then labourers should be registered for social security
entitlements.

\ In the case of serious accidents, where it is not possible to bring casual
unskilled workers under the state social security system, accident insurance
will need to be provided to pay for disability, death, serious medical expenses
and loss of income.

' The best option for dealing with minor accidents in community contracting
may be the creation of some form of local fund that can respond quickly to
meet medical expenses as the bureaucracy in most insurance companies is a
deterrent to claiming small amounts of compensation, especially by the less
educated.
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C. Implementing labour standards

The following steps are necessary to implement a labour standards programme.
These activities need to take place in parallel:

develop and budget for a consultation process;

anticipate the concerns of stakeholders;

incorporate labour standards in contract documents;

cost each labour standard and agree who will pay;

ensure communities and workers are informed about their rights; and

build capacity.

Action Points 11- 16 are included in this “Implementing labour standards”
section.

Action Point 11. Develop - and budget for - a consultation process
A number of parties have roles to play in implementing labour standards. They
are more likely to co-operate if they know exactly what is going on, and have a
chance to voice their concerns.

\/

Plan and budget for a programme of stakeholder workshops to address imple-
mentation issues. The importance of such workshops cannot be overempha-
sised - they will be the main mechanism for checking progress, discussing
problems and agreeing future action.

Plan and budget for training and briefing sessions for specific groups. Training
is needed for contractors and separately, for employers and supervising engi-
neers. (Further ideas on the substance of these sessions is given in action point
13 on building capacity).

Plan and budget for discussion and awareness raising sessions for workers and
communities. (Also discussed later - see action point 16 on ensuring commu-
nities are informed about their rights).

See Box 8 under action point 15 for the different sort of costs - including
consultation workshop and training costs - associated with implementing each
labour standard in the Ghana study.
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Action Point 12. Anticipate the concerns of stakeholders

v Anticipate the concerns of different stakeholders as much as possible. Labour
standards will be a completely new idea to most of them. They will inevitably
have reservations. Some of the difficulties voiced in the Ghana programme are
listed in Box 7 below. All the issues were eventually resolved.

V' Community contracts are more informal in nature than in the formal contract-
ing sector and tend to focus on the construction activity. Little thought is
usually given to labour standards or to the rights, responsibilities and liabilities
of different parties. Without the ‘incentive’ of a formal contract to get people
involved success in promoting labour standards will tend to depend on peo-
ple’s good will and preparedness to ‘buy in’ to the activity. In these circum-
stances dissemination and awareness raising of labour issues must become an
integral part of the project process. For example, disseminating the findings of
the baseline survey to stakeholders can be an important vehicle to raise issues
around labour standards and to generate support. It can help:

the development of a broad base for feedback on emerging issues;
m define actions needed to be taken at various levels;
m identify changes needed in the legal/regulatory/procedural framework;

m identify subsequent responsibilities and gauge capacity to meet these
responsibilities;

m help to target specific dissemination activities; and

m help to up-scale labour standards generally.
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Box 7. Initial concerns of stakeholders: and suggested action
Stakeholder :ossmle Suggested action
oncerns
1. The client m  May have B Put time into developing a relationship
(e.g. Ministry several con- with the client; be ready to go at their
of Roads, cerns, e.g. over pace; their support is essential.
Public Works). timescale of B Be conversant with labour law - stress

works, extra
costs, ‘rabble
raising’ by
workers, more
burdens for
emerging
contractors.

the programme will help the depart-
ment fulfil their regulatory obligations.

B Be ready with examples of how it has
worked elsewhere - of timescale and
costs, of productivity gains, of capacity
development for contractors.

B Encourage the client to see the
benefits of taking part in a initiative
involving global players, e.g. the ILO,
the World Bank, relevant donors.

2. Engineers
working for
the Employer
(e.g. Ministry
of Roads).

m  May not feel
labour stand-
ards is their
responsibility;
see their role as
purely techni-
cal.

m  May have
difficulties with
particular
standards, e.g.
may see gender
as a cultural
issue and HIV/
AIDS irrelevant
to their role as
engineers.

B Ensure that labour standards is
supported by the top of the department
or ministry - this will legitimise it for
staff.

B Bring engineers into contact with other
stakeholders so they have a chance to
see issues from different points of view.

m  QOver time you can anticipate that their
interest will increase - they will begin to
see labour standards work as extending
their skills, and their status.

3. Supervising
Engineers/
Employers’
Representa-
tives.

m  Concerns as for
Employer.

m  May resist
adding monitor-
ing labour
standards to
their technical
monitoring role.

B May see this as
an additional
job for which
they are
unqualified and/
or want to be
paid.
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B Action as above.

m  Build labour standard monitoring into
the terms of reference for contract
supervision. Include this in the service
contract between the engineer and
client. Stress the need for SEs to be
committed to the programme, other-
wise they will be poor monitors (as they
would rather be doing the engineering).

B Specific training on labour standards
will be required. Once familiar with the
issues, the issue of additional pay may
die away.
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Box 7. continued
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Stakeholder Zgzifrlﬁs Suggested action

4. Association Likely to be the B |nvolve contractors as much as
of Contrac- most resistant possible in initial planning discussions.
tors - and group and to have Ensure - as a result of total commit-
individual a range of ment from the Employer - that the
contractors. questions, e.g. implementation of labour standards will

m who will pay? be a bid assessment criterion.
- will insist Ensure the client has made it clear to
standards be contractors that they will not have to
paid for by the pay for standards from their overheads
employer. (e.g. by including labour items in BoQ

H how to where necessary).
procure labour Provide detailed specifications so that
standard contractors are clear about what the
items (e.g. requirements are. If the bidders are
protective inexperienced in pricing for labour
clothing) and standards include PC sums in the BOQ.
transport to Explain labour standards at all pre-bid
distant sites? meetings using well-prepared materials

®  who will do which potential bidders can take away.
the record Arrange briefing/training sessions at
keeping? award of contract so that all know their

B trade union roles and responsibilities.
visits may Ensure contractors are clear about
incite workers. what will be monitored so they brief

m  will there be their site representatives.
rewards for Get contractors and unions together to
compliance? talk about their common interests.

m  will there be Reward compliance. (In Ghana an
sanctions for additional 10% of the engineer’s
non compli- estimated budget for labour standards
ance? implementation was paid to those

m  HIV/AIDS not contractors who were deemed by the
their concern. Employer to have implemented them

effectively).

5. Ministry of m Will support Agree with the department whether it is
Labour the labour feasible for them to be involved, and if
(department standards so how.
responsible programme Invite to all stakeholder workshops so
for labour but may not they can keep abreast of progress and
inspections). have the provide information and advice on

resources to labour law and good practice.
visit and
inspect sites.
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Box 7. continued

will be
supportive).
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Stakeholder :ossmle Suggested action

oncerns

6. The trade ®  May not have B Be prepared to ask the funding agency
unions for the capacity for additional resources for the trade
the sector. (staff) or unions (e.g. transport, training) if

resources requested. Otherwise trade unions may
(transport, not be able to help with two vital jobs:
running costs), raising worker awareness, and monitor-
to play an ing the implementation of labour
active role standards on sites.

outside the

major towns,

particularly if

the number of

workers on

site is small.

7. Dept of m  May see the No general guidance possible as it
Social project as a depends on national law. In principle,
Security and way of getting registering is to be encouraged as a
National more people social safety net for all workers. But if
Insurance. to register (so the law stipulates a 20 year contribu-

tion to qualify for a pension it will be
difficult to convince temporary workers
to register (and contractors may not
encourage them to register as they will
want to minimise the amount they pay
in employer contributions).
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Box 7. continued

women on site;
may prefer to
side with
contractor for
fear of losing
job.

Stakeholder Possible Suggested action
Concerns
8. Workers - m Workers likely m  Plan a programme of worker and
permanent to prioritise community education. In Ghana this
and daily pay above was achieved through visits to commu-
wage - and every other nities and discussion with workers by
adjacent standard - at the trade union and NGO - and eventu-
communities. least initially. ally through the support of supervising
At first, may engineers and regular site meetings.
not like Anticipate initial wariness but increas-
wearing ing support for labour standards by
protective workers. Anticipate that the word will
clothing, may spread and they will begin to lobby
sell it. May other contractors for standards,
not see the particularly increased wages, protective
point of clothing, potable water.
latrines; may
be wary of
unions; may
not want

9. Other donors

(bilateral and
multilateral
donors and
finance
institutions).

Likely to be
interested but
to have limited
experience
unless gained
through
involvement
with ILO labour
intensive
infrastructure
programme.

Target donors funding the same
employer/line department.

Ensure a consistent donor approach to
labour standards. Avoid burdening the
ministry with requests for slightly
different standards or procedures.

Get the Employer (ministry) to ask other
donors to apply the same standards.
This is by far the best way to galvanise
other donors to act.
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Action point 13. Build the capacity of stakeholders to implement
labour standards

Capacity building is one of the most important components of any labour stand-
ards scheme and an essential criterion for success. The point at which capacity
building is needed is obvious in formal contracting but less clear in community
contracting and self help schemes.

In formal contracting:

v Include Labour Standard briefings in all Pre-Bid Meetings. Materials for pre-
bid meetings need to be prepared (in hand-out form as well as on charts or
overheads) and should cover:

what the labour standards are and their relationship to national law;
the business benefits for contractors in implementing labour standards;

where labour standards will be addressed in the conditions of contract and
associated specifications;

how they should cost each standard in their bid;
who will monitor implementation on site; and

any incentives agreed for compliance - or sanctions for non-compliance.

v Organise training on labour standards at, or following, the Award of Contract
meeting. Training should cover:

all the issues listed above under pre-bid meeting;

the record keeping system and how this will work (if this is new). Note that
if records have not been kept by contractors before then proforma need to be
given out at this meeting and all made aware of exactly how they should be
filled in;

the way in which contractors and site managers should interact with unions
(if relevant);

the monitoring indicators (i.e. the checks to be made by the Supervising
Engineers or other monitoring group); and

the fact that progress towards compliance with labour standards as agreed
will be a regular agenda item at site meetings.

\ Hold training sessions for engineers: both line department staff and their
Representatives (Supervising Engineers). It is likely that SEs will have full or
part responsibility for monitoring - it is therefore very important they under-
stand them. Cover all the issues as for contractors. SEs will also need a list of
monitoring indicators, i.e. a checklist of what they should be looking out for.
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V' In all interactions create a climate where all parties - Contractors, Employers
and Supervising Engineers - see themselves as joint partners in piloting labour
standards work. Acknowledge and spend time on any of their concerns.

In community contracting and self-help schemes:

Community groups or petty contractors, who manage implementation of commu-
nity contracts, are often unaware of the obligation to meet labour standards, and
lack the capacity to do so.

V' Introduce discussions on labour standards from the design stage of the project
so that key challenges can be taken account of, planned for, and costed.

' Awareness creation and training is critical to changing social perceptions of
the need and value of complying with labour standards, and should be pro-
vided and targeted specifically at the needs and interests of particular groups.
The chart below provides a guide to the training that may be required by the
different stakeholders.

Possible training requirements of stakeholders in community contracting and
self-help schemes are:

Target Group Avya_reness Implementation  Monitoring
raising processes

Local authority v v v

Labour Department (if relevant) v v v

Community-based organisation v v v

Contractors/petty and sub- v v v

contractors

Citizens v

Workers v v v

NGO/Trade union or other v v v

representative association

Funders v v

Technical officers v v
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The modules should address all nine labour standards and draw attention to those
that have particular application to the project and location (e.g. health and safety,
wages and social security). In addition training will need to cover:

m cquality of treatment: participation and treatment of women, casuals, migrants,
disabled, aged, HIV/AIDS workers;

m costs of each standard it is decided to implement - not just protective measures/
garments;

m procurement - where, and by whom;

m prevention and support measures proposed around HIV/AIDS;

m incentives/enforcement for compliance; and

®m monitoring indicators - how and by whom monitoring will be done.
Action point 14. Incorporate labour standards in contract

documents (formal contracting ) and community contracting
agreements

Formal contracting

There are a number of different documents which form part of the contract and
consideration needs to be given to the implications of labour standard implemen-
tation. For example, FIDIC clause 5.2 refers to, in order of precedence:

m The Contract Agreement: that is, “an agreement between the two parties to the
contract based upon a definite offer by one of the parties and an unqualified
acceptance of the offer by the other party”

m The letter of acceptance, defined as “the formal acceptance by the employer of
the tender, which forms the contract between the employer and the contractor”

m The tender, defined as “the contractor’s priced offer to the employer for the
execution and completion of the works and the remedying of any defects
therein in accordance with the provisions of the contract, as accepted by the
Letter of Acceptance”. The costs of labour standards and the different options
for including them within the contractual and bidding framework are consid-
ered separately in action points 15 and18.

m Part 2 Conditions of Particular Application (see below)
m Part 1 General Conditions (see below)

m Any other documents forming part of the contract (see below)
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The review of a number of different conditions of contract in relation to labour
standards is described in action point 2. This review together with a listing of
contract clause wording is presented in Part 3 of the sourcebook. With the
exception of the “DFID Interim Guidelines”, all of the clauses have actually been
used and tested in practice.

The following steps assist in the process of implementation through contract
claues.

' Refer back to the outcome of action point 8 which identifies which labour
standards to focus on in formal contracting.

V' In the first instance, try to identify suitable clauses from Part 3.
v In general, DO NOT propose any changes to General Conditions of Contract.

v OIf you need to insert additional clauses, do so in the Special Conditions or
Conditions of Particular Application.

V' If you insert any new clauses in to the Special Conditions which have not been
used before in those circumstances, it is advisable to take legal advice in order
to ensure that no ambiguity is created with either the General Conditions or the
other clauses in the Special Conditions. There may be unforeseen “knock-on”
effects.

\' The other documents which form part of the contract offer the opportunity to
provide much more operational detail. One of the difficulties of introducing
labour standards is that both employer and contractor will need to work out the
details of what to do. Remember that contract clauses often express an inten-
tion to do something: for example ““to take due precautions, to ensure the safety
of staff, to ensure that first aid equipment is available” etc. This is all very well,
but it does not tell either the contractor or the employer what actually has to be
done. The detail is important: for example, what safety equipment is required?
what should be the contents of a first aid box? These operational details are key
to the overall success of implementing labour standards in order that they can
be accurately costed and monitored for compliance.

\ Box 19 in Part 3 provides a checklist of items to assist in developing a
specification for the implementation of each of the nine labour standards. The
specification needs to be reviewed for each separate contract, as the opera-
tional details will normally be location specific. The specification for labour
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standards can then be included as part of the contract documents and be legally
enforced through the contract. Care needs to be taken in situations where
neither employer nor contractor are experienced in labour standards. The
importance of the participative process is crucial (see action points 8, 12 and
13).

Community contracting agreements?®
Unlike formal or conventional contracting, there is no generalised framework for
community contracting. The underlying principles are as follows:

\/

Depending on the context, set out clearly the contractual relationships and
responsibility. While verbal agreements are legally binding and labour stand-
ards can be incorporated as conditions in any type of agreement, it is preferable
to have a written agreement, as it may not be practical to incorporate nine
labour standards within a verbal agreement.

In some situations the best option may be to seek to influence government
procedures such that they tackle labour standards, in others, voluntary buy-in
will be the determining factor.

If a contract has already been agreed and is under implementation, it will be
necessary to review the social clauses in the existing contract. If these are
considered inadequate, with mutual agreement, a supplementary agreement or
variation can be negotiated.

Useful entry points to include labour standards within existing works are
annual reviews, revision of logframes, or revision of terms of reference.

Action Point 15. Determine the cost of implementing labour
standards and agree who will pay
There are four important issues regarding the cost of labour standards:

Issue 1: The direct and indirect financial costs of implementing labour stand-
ards

Issue 2: Agreeing who will pay these costs

15 Detailed cases of community contracts, including the range of roles and responsibilities taken on by community
groups, are given in “Community Initiatives in Urban Infrastructure” by A P Cotton, M Sohail and W K Tayler

(available from WEDC, Loughborough University www.lboro.ac.uk/wedc/ Also see “Community contracts in urban
infrastructure works. Practical lessons from experience”. Tournee, J., and W van Esch, ILO Geneva 2000".
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Issue 3: Additional issues to consider in pricing (formal contracting)

Issue 4: Additional issues to consider in pricing (community contracting)

Issue 1. The direct and indirect financial costs of implementing labour
standards
These generally include:

Use the checklist in Box 19 in Part 3 for guidance concerning the specific items

protective measures e.g. clothing;

basic services provided such as water supply and sanitation;

social security;

insurance costs (premiums will come down if best practice is applied);
capacity building, consultation, facilitation and promotion costs;
equality opportunity costs; and

transactional costs including dialogue and monitoring.

likely to be associated with the different labour standards.

Box 8 looks at the nature of the costs associated with each labour standard in a
formal contracting context (although many points are also relevant to community
contracting and self-help schemes). Box 9 gives an example of how these costs
were estimated in the Ghana study. It shows that some cost items can be estimated
but flexibility needs to be built into the labour standards budget so that there is

provision to respond to issues as they arise.
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Box 8. Costs associated with each labour standard

Labour standard Type of cost (using Ghana pilot as an example)

1. The right of workers In order to exercise this right, workers need physical access to
to freedom of a Trade Union. In many countries this is automatic and has no
association, and to cost. But in Ghana, because some sites were 500 km from the
bargain collectively. nearest union office and the TU had no vehicle, DFID provided

the Trade Union with transport costs so they could physically
get to sites and interact with workers. This had a cost to the
donor and to the Union (the opportunity cost of visiting far flung
rural sites).

2. No discrimination. Again there are normally no costs associated with this stand-
ard. However, in Ghana, because no record keeping was done
there was no way of recording the gender or other characteris-
tic of the workers. A record system was therefore set up - and
this had a cost (e.g. the part-time services of a record keeper).
But because contractors found this useful they agreed to adopt
it as standard practice. Where women are systematically
denied job opportunities and the chance to develop skills there
will be costs if it is decided to fund training courses specifically
for them. In Ghana DANIDA (Danish International Development
Agency) is funding a technical and supervisory course for
women construction workers to enable them to more effectively
compete for supervisory positions. This is an example of an
extremely useful complimentary activity by another donor.

3. No forced labour. No direct costs. But again, record keeping is required to
monitor the working hours of workers.

4. No child labour. No costs in Ghana because not relevant. However, if the
project had decided to address child labour in the supply chain
(aggregate making where there is child labour) then there
would have been considerable costs. It would have meant
another agency (not DFR) providing child care or even educa-
tion for children on site. The loss of the income to the family
group would also have had to be addressed.

Note: where child labour exists then the Employer should get
help from other partners. The issues are complex and it is not
just a case of forbidding women to bring their children to a site.
This can result in discriminating against them. The ILO office
should be the first point of contact for advice on how to deal
with child labour.
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Box 8. continued

Labour standard

Type of cost (using Ghana pilot as an example)

5. Health and safety to
be addressed.

Most health and safety items have direct costs that the
contractors can price. For example: protective clothing
(standard for all workers and that required for special tasks);
tanks for potable water (the water may or may not have a cost
depending on source); first aid kit (items to be specified by the
Employer); latrines (according to a specification provided by
the Employer). The formation of a safety committee and time
off for it to meet will be an indirect cost/overhead. Workmen’s
Compensation may only apply to permanent workers and thus
accident insurance should be costed for all workers.

6. Wages to be paid in
full and on time, to
meet legal minima
and be sufficient for
basic needs.

If contractors are paying below the legal minima and/or that
defined in Collective Agreements then paying the minimum
wage as a result of labour standard implementation will
increase the contractor’s bid price. The Employer will need to
take this into account when assessing bids and not go for ‘the
lowest bid’ if it is clear that the bidder has not adequately
reflected labour costs - including adequate wages - in the bid
price. Where line ministry rates are being used in the costing,
recognise that these may be out of date and require upward
adjustment. Parity of wages for men and women should be
reflected in the costing. In Kerala, Public Works Dept rates
were well below market rates, and reinforced gender disparity
by paying women much less than men.

7. Working hours to be
limited; overtime to
be paid.

Overtime will have a direct cost for contractors, and they will
need to reflect the likelihood of this in their bids. Pay records
should record overtime and provide a means of checking that
the contractor does not move to task-based work if this is
against the stipulations of the contract.

8. No repeated
casualisation to
avoid meeting
wages and other
legal benefits.

Regularising long term casuals will have a cost. The contractor
must budget for additional social security contributions (12%
of salary in Ghana) and this will then be reflected in the bid
price. Again, the Employer will need to take this into account
when assessing bids.

9. All relevant social
security regimes to
be applied.

Budget for social security contributions for all workers, as
above.

10.HIV/AIDS to be
addressed.

HIV/AIDS awareness sessions have a cost; so also do the
purchase of condoms (if it is decided to do this). However,
funding might be available from elsewhere. In Ghana there is
provision for sector ministries to apply for funds from a central
HIV/AIDS budget.
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Box 9. Estimating costs: how possible is this? An example from Ghana

1. Health and safety items. It is possible to estimate the cost of (a) building latrines and (b)
protective clothing. In Ghana, on bridges sites of between 15-20 operatives, the cost of
providing general protective clothing (boots, overalls, helmets and gloves) and clothing for
specific tasks (raincoat, rubber boots, dust mask, safety goggles and ear defenders) was
between 2-3% of project costs.

2. Stakeholder Workshops: Also possible to estimate. In Ghana, five residential 2-3 day
workshops were held over 3 years, with approximately 30 participants each time. Each
workshop cost approximately US $4000).

3. Development of briefing/training materials for: (a) engineers (b) contractors (c) the
monitors. Costs will depend on who develops these materials. In Ghana the NGO that
helped with implementation and monitoring was commissioned to prepare these materi-
als in collaboration with DFR. The trade union was also funded to provide guidelines on
the international labour standards and the rights of workers under Ghana national law. In
Kerala, they were developed by the NGO with the Labour Dept.

4. Training sessions on labour standards for engineers. Costs depend on the numbers of
engineers involved.

5. Briefing sessions for contractors at pre-bid meetings and at award. Costs depend on the
number of contracts to be let.

6. Monitoring visits to sites. Costs include fee days, transport and accommodation costs for
any members of the monitoring team who would not otherwise make these visits.

7. Awareness raising for communities. Costs depend on the geographical spread of the
physical works, the number of visits it is decided to make, and the accessibility of
communities who will be providing labour.

8. Impact evaluation study to assess the impact on livelihoods of workers before completion
of the programme. Costs depend on the scope of the study.

Issue 2. Agreeing who will pay

In formal contracting the increased costs associated with improved labour stand-
ards will be paid for by the employer through higher bid prices from contractors.
Eventually, when the incorporation of labour standards becomes commonplace,
we would expect contractors to be familiar with the requirements and to improve
their own efficiency to absorb some of the costs in order to increase their
competitiveness in bidding. However, this was not within the scope of (and
therefore not demonstrated by) this study.
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Technical assistance funding from donors is likely to be important during the
early stages of setting up and mainstreaming improved labour standards. For
example, the role played by DFID in monitoring in the Ghana case.

In community contracting and self-help schemes costs should be included in the
project costs — it is not reasonable to assume that the community can absorb such
costs as part of its contribution. Experience in Kerala demonstrated that while
there may be other budget lines available to communities under decentralisation
for its activities, in practice these proved difficult to access in a timely manner.
The Kerala experience also showed that there can be significant economies of
scale if the State is involved e.g. negotiating with insurance companies, otherwise
the costs may be high for an individual community.

Issue 3. Additional issues to consider in pricing (formal contracting)

It is important that the pricing of labour standards in competitive bids is realistic,
otherwise there will be problems during implementation. Where there is little or
no experience of bringing in labour standards, then both the employer and the
contractor will need technical support throughout the competitive bidding proc-
ess to ensure that the prices are adequate to meet the needs. This is illustrated by
the approaches tried out in Ghana with varying amounts of success. An iterative
process was followed there, as follows:

1. Initially, contractor-priced labour standards items were included in the Bill of
Quantities. However, it was clear during an early bid evaluation that many of
the bidders had no idea what they were pricing for and consequently the rates
were very low. This gave problems during the construction period.

2. For the second batch of contracts the labour standards items were put in as
prime cost sums, priced by the engineer. However, during implementation it
became clear that:

m the rates were not sufficient to cover the actual costs for procuring various
items; and

m administering these prime cost sums was very difficult as receipts and
invoices have to be obtained to support all expenditure. For example,
receipts are very easy to obtain for protective clothing from a shop, but very
difficult /impossible for supplies of tubewell water from a local community.

3. Finally, in the third batch of contracts, an attempt was made to improve on the
specification of the items which helped to alleviate pricing problems experi-
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enced in 1 and 2 above. This is where the checklist in Box 19 Part 3 can be very
useful.

Experience suggests that time and effort needs to be put in by the employer in
order to specify the costs as clearly as possible, and to include these as prime cost
items. When there is greater familiarity of requirements on both sides it should be
possible to move towards the contractor-based pricing through the Bill of Quanti-
ties.

It is very important to discuss pricing of labour standards at the pre-bid meetings
(see action point 13), when potential bidders will be advised that the inclusion of
labour standards will be taken into account during bid appraisal.

Issue 4. Additional issues to consider in pricing (community contracting)

In situations where community contracting is well established, contracts are
sometimes let on a competitive basis, in which case the points made in Issue 3
above will apply. However, it is far more common for work to be entrusted to a
community group without bidding. Part of the support to the community contract-
ing process relates to budgeting and cost control and it is essential that the
employer and community contractor include the necessary costs to cover what has
been agreed in terms of labour standards. (See also action point 9). This also
applies to unwaged voluntary work.

In general:

\' Implementing labour standards should be incorporated within the construction
p g Ip
project plan budget, and this should be a criteria for project approval.

\ Ifthe project is already under implementation, it is unlikely that provision for
such costs has been made in the project budget and no action will be taken. In
community contracting, which may have a long timescale, it may be realistic to
bring in simple interim measures. For example, small additional funds can be
made available to purchase protective clothing/first aid kits, or insurance.

V Investing in an insurance policy may be the only way to protect casual workers,
in the event of death, physical disablement or expensive medical treatment.

V' If an insurance scheme is required, it may be cost effective to negotiate at a

provincial or State level, otherwise the premium will be too high for commu-
nity groups to insure a small number of workers.
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Action Point 16. Ensure communities and workers are informed
about their rights

Labour standards will be as new for workers and communities as they are for
engineers. It is important that they are made aware of the rights and benefits that
they are entitled to, and where necessary, the underlying reasons for these.

\/
\/

Agree who will be responsible for worker and community awareness raising.
Plan an awareness/education strategy in collaboration with relevant stakeholders.

Get representatives of stakeholder groups to visit communities/sites. For
example, a trade union representative to explain about trade unions; someone
from the department of social security to talk about social security; someone
from the department of health (or other relevant body) to talk about protection
from HIV/AIDs. (However, where the relevant bodies are not available, indi-
viduals equipped with the relevant basic information can also undertake these
tasks).

Use visual examples to explain standards. For example, if protective clothing
is to be provided, take examples of each item. If records are to be kept, take the
record forms. (If there is electricity consider showing the SAC video on labour
standards in Ghana to prompt discussion).

Anticipate some initial problems. In Ghana, a pair of wellington boots is
equivalent to a month’s wage so the inclination to sell them at times of
emergency is strong. So also is the tendency to keep overalls and steel capped
boots for best. If a good consultative relationship has been built between
workers and contractors (more usually, site representatives and foremen) then
there is much greater likelihood that these issues can be discussed and resolved
at a site level.

Ensure there is a systematic way for workers to contribute to site meetings. The
implementation and monitoring of labour standards is about providing decent
work for workers, including temporary workers. They must be able to say
whether labour standards are being implemented in such a way as to achieve
this. They are also best placed to advise on how to deal with specific problems
(e.g. distress sales of protective clothing).
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D. Monitoring labour standards

Action point 17. Monitor for compliance

As highlighted previously, labour standards are not implemented mainly because
they are not monitored. The development of a robust monitoring system, with
clear roles and responsibilities for carrying out the monitoring task is essential.
Labour standard implementation must be monitored and must be seen to be
monitored. Incentives and sanctions play a part in monitoring because contractors
(both conventional and community) are unlikely to implement the required
standards unless they see a benefit to themselves in doing so (or a penalty in their
failure). Monitoring systems should be agreed and put in place before the physical
works start.

V' Decide who will be responsible for monitoring and how they will report on
this. See Box 10 for how this worked in the formal sector in Ghana.

Box 10. Monitoring compliance in Ghana

In Ghana it was initially agreed that a monitoring team would comprise:

DFR Engineers

the Supervising Engineers (SEs)
the Trade Union (CBMWU)

the Department of Labour

the facilitating NGO (ISODEC)

It was agreed that the monitors would make unannounced visits to sites so that they could
observe labour standards as they were normally applied.

But there were problems. Neither the trade union nor the Department of Labour had a
vehicle so they could not get to sites. DFID offered to help with transport costs but no taxi
would travel from Accra. Rates for 4 wheel drive vehicles were prohibitive. The problem was
partially solved when the trade union officer began to travel to sites with DFR Engineers. But
this was not ideal as the Engineers had their own work to do on site and it was not always
possible for the Union to spend sufficient time with workers.

Over time - and when a number of different monitoring approaches had been tried -
Supervising Engineers began to take over the role of monitors. At first there was resistance
from them but gradually - after a year of discussion and experimentation - they began to
see this as part of their normal work.

Every site meeting now has a labour standards slot when the record system is checked and
any other problems regarding labour standard implementation are discussed and sorted
out. Members of the monitoring team attend as many site meetings as they can.
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Use relevant monitoring mechanisms to check the implementation of each stand-
ard mentioned in the contract:

N Use visual monitoring to check that workers are using protective clothing for
the job intended; women are not being sidelined into only one type of job;
potable water is available; the latrine is built to specification and is clean; food
is accessible; the record system is working, and so on.

\ Use the record system to check who is employed and for what duration,
working hours, schedule of work for the day, pay, accidents, social security, tax
and union dues, etc.

\' Use conversations with workers to cross check all the above. This is essential.

V' Discuss any inconsistencies with site agents and/or contractors at regular site
meetings.

The site meeting will be the main mechanism for sorting out problems.

V' Agree how to deal with consistent non-compliance by a contractor. This can be
done through incentives and/or sanctions. The incentives and sanctions adopted
will depend on the type of contract (formal or community) and the local
context. Some possible options are discussed further in action point 18.

Action point 18. Consider introducing incentives and sanctions
Again there is a difference between formal and community contracting with
respect to incentives and sanctions.

In formal contracting there can be:

m Financial incentives. An amount set aside in the contract (for example, 5-10%
of the cost of labour standards stated in the bid) for compliance with all labour
standards, to be drawn down on completion of the physical works and after
agreement by monitors. (This is the current system in Ghana).

m Points awarded to contractors that apply labour standards on their sites.
Points so awarded are then taken into formal account (along with price and
other standard award criteria) in future bidding processes.

Sanctions can be:

m Disqualification from bidding for future contracts (or the next contract).
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Financial sanctions. For example, non-payment for a labour standard item that
has not been implemented. In Ghana this was tried only after it was established
that most contractors could and did comply but a few were not bothering to
take the issue seriously (mainly the larger contractors). Thus, financial sanc-
tions were only applied after it had been established that this did not constitute
an ‘unreasonable condition’.

Social pressure from stakeholders. When non-compliance is discussed pub-
licly at site meetings by the Employer and Supervising Engineers, contractors
can feel under pressure to comply with labour standards.

Consider using a combination of incentives and sanctions, e.g. a financial
incentive plus social pressure. Be prepared to disqualify contractors who
continually ignore labour standards and flout contracts despite pre-bid and
award briefings, discussion at site meetings etc.

Ensure that if ‘labour standards compliance’ is introduced as a criterion for
award of contracts in future then this is done in a transparent manner. All
contractors need to be fully informed about how labour standard compliance is
assessed and how points are awarded.

In community contracting the problem is different. There is no formal enforce-
ment body of labour standards, and penalties are not usually part of community
contracts. Thus incentives for compliance are less clear, and must be of an
informal nature.

\/

The major incentive for addressing labour standards is the promotion and
maintenance of good social relations, and ensuring that community members
are not disadvantaged. For example, the negative impact of a serious accident
on a community project where one’s neighbour is severely injured, should not
be under-estimated. The potential loss of social (or political) status by those
with responsibility also functions as a strong disincentive to non-compliance.

Because the construction work is being carried out in conjunction with, and to
the benefit of the community, it should be normal practice to work out an
approach through discussion and dialogue with the various stakeholders which
achieves best practice while enabling the construction work to proceed effec-
tively and efficiently.

At a project level, some of the benefits of compliance are reduced number of
accidents, better attendance, better time-project management, improved pro-
ductivity, and healthier workforce.
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Some recognition of best practice might also be considered.

Action Point 19. Monitor the impact of standards on workers and
communities
It is important to monitor the impact of standards on workers for two reasons:

to ensure that labour standard implementation really is having a positive effect
on workers (and there are no unforeseen negative impacts); and

to build up worker awareness of their rights so that they can form an upward
pressure group for labour standard implementation when they work for other
contractors.

In Zambia, monitoring demonstrated that the burden of unpaid work was falling
to women, and the burden was such that they were not able to engage in income
earning activities. Thus, there was a risk that the project was undermining rather
than enhancing livelihoods. The project changed to paying workers, and only
then did men participate.

\/

Involve workers and communities in monthly monitoring. For example by
agreeing to meet selected workers each month (men and women) to discuss
which labour standards are being implemented, which are not, and what the
impacts are.

Disaggregate impacts for women/men, permanent/casual, skilled/unskilled,
migrants/locals, poorest/less poor.

Track compliance and breaches, and how these were dealt with so that they
feed into further training.

Monitor accidents and their cause, and the extent of their seriousness; docu-
ment how the project responded in terms of treatment, payment for treatment,
compensation of the worker for loss of income.

Document grievances and mechanisms for resolution.
Undertake an impact evaluation of labour standards on workers and their

communities once the programme is well underway but before it draws to a
close. Box 11 describes how this is to be carried out in Ghana.

It is useful to have done a baseline survey as discussed in action point 5 and
Appendix 1, as this will have recorded the situation before the project started.
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Box 11. Impact evaluation in Ghana

In Ghana an impact evaluation of labour standards on the Bridges project will soon be
commissioned. It will involve an assessment, by men and women workers, of:

® how much they now know about the working conditions they are entitled to;
® which labour standards are most important to them and why;

m what the impact of labour standards has been for them to date; and

B suggestions they would make to improve the labour standards programme.

Ad hoc reporting to date suggests the evaluation may show up some unusual findings. For
example, that provision of boots and overalls is appreciated because of the status these
give; the importance for women of being taken on for a wider range of construction tasks;
the desire for a social security fund, even amongst casuals.

E. Institutionalising labour standards

Action Point 20. Scaling up: from project to programme to sector

\/

Don’t scale up until you have developed robust systems for implementation
and monitoring labour standards in a pilot project.

Ensure that the experience gained in the pilot is in replicable form. To be

replicable there need to be:

m well documented, easy to reproduce, briefing notes for contractors (for pre
bid and award meetings) and training materials for engineers and monitors;

m agreement about who will take responsibility for a) training engineers,
b) briefing contractors and c) raising community/worker awareness; and

m a well worked out system of monitoring (with pro-forma record sheets, if
required).

Plan a strategy. As a general principal work outwards, starting with who you
know. For example, if you (as the Employer/line ministry) are receiving
assistance from several different donors then suggest to these donors that you
want to implement labour standards in the programmes they are assisting with.

Initially, target programmes located in areas of the country which will use

Supervising Engineers and contractors already familiar with labour standards
from the pilot.
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v Build labour standards into bid assessment criteria and institutional guidance
on procurement.

\ Build a wider constituency for labour standards work by making links with
ministries and agencies interested in specific standards. For example, depart-
ments of Women’s Affairs will be interested in what is being done to prevent
discrimination against women on site; the Ministry of Health will be interested
in work on HIV/AIDS (and may be helping with this); the department respon-
sible for the national Poverty Reduction Strategy will support the links being
made between labour standards, poverty and rural livelihoods.

Box 12. Scaling up in Ghana: proposed strategy from March 2002

A five step strategy for institutionalising labour standards in the construction sector is
envisaged.

Step 1. Implement on the DFID assisted Bridges programme. This is the pilot which will
test all systems for transfer and adaptation elsewhere (1998-2002)

Step 2. Implement on the DFID assisted Feeder Roads programme (much bigger and in
another part of the country, so will involve a lot more contractor and engineer training ).
Convenient because DFID is funding so has a definite interest in seeing it succeed (2001-
2005)

Step 3. Implement on all DFR programmes in Ghana. This means getting other donors
who financially support DFR to build in labour standards implementation to their processes
- and budgets. This is just beginning with Danida, the EC, GTZ, and the World Bank in-
volved. (2001 onwards)

Step 4. Implement on all Ministry of Roads and Transport programmes. This means
extending LS to DFR’s sister departments, Urban Roads and Highways. This is outside
DFR’s jurisdiction but within its sphere of influence. Also by this time a good number of the
contractors and SEs will have been trained. Both these groups work across the roads
sector. (Planned to begin in 2002)

Step 5. Implement throughout Ghana. Starting with all other line departments doing
infrastructure work (e.g. Ministry of Works and Housing, Education, Heath etc.) with support
from other ministries interested in specific standards (e.g. Women’s Affairs, Poverty
Reduction).

The Department of Feeder Roads, has ‘control” over what happens only with programmes it
is responsible for implementing. (Steps 1, 2, 3). However, it can influence decision makers
in other ministries (Steps 4 and 5) both directly, and by building up a constituency of others
which are supportive of labour standards.
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Part 3

Contract clauses and labour standards

Using Part 3 of the Sourcebook

In Part 3 we provide examples of contract clauses which are relevant to labour
standards in construction. This follows on directly from the suggestions made in
action point 14: Incorporate labour standards in contract documents (formal
contracting) and community contracting agreements. As stated in action point 14,
our objective in doing this is to offer the user some tried and tested examples of
clauses for inclusion in construction contracts and further suggestions for making
them operational.

Part 3 is divided into three sections

m Section 1 deals with specific contract clauses

m Section 2 provides a starting point for making clauses relating to labour
standards operational

m Section 3 considers the specific issue of mainstreaming HIV/AIDS into
contractual processes

In Section 1, Box 13 provides the key which relates each of the labour standards
to the specific contract clauses we have reviewed; our examples are taken from a
number of sources, both international and national. Particular attention is paid to
the 4" Edition of FIDIC Conditions of Contract, as these (and its derivatives) are
widely used in international procurement. We also provide national examples
from India and Ghana. The source of these clauses is identified and a brief
description of their content is given.

Box 13 also directs the user to the actual wording of these contract clauses, which
is given in full in Boxes 14-18 as follows:
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Box Source details

Box 14 Part 1, 4" Edition of FIDIC Conditions of Contract

Box 15 Part 2, 4" Edition of FIDIC Conditions of Contract

Box 16 Ghana: Feeder Roads Bridges Project, Department of Feeder Roads,
Ministry of Roads and Transport, Ghana

Box 17 India: Public Works Department, States of Kerala and Orissa

Box 18 DFID Interim Guidelines 1999

In Section 2, Box 19 provides a checklist which leads in to the next stage, namely
the development of specifications to aid the interpretation of the clauses for
operational use.

In Section 3, we consider how awareness raising of HIV/AIDS issues can be

included in construction contracts, and suggest model forms of contract for
inclusion in construction projects.
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Section 2: Making clauses operational

Contract clauses may often express an intention to do something. How it will be
done is often not specified and this can lead to problems when the clauses are
implemented if either (or both) the employer and contractor lack experience in
dealing with labour standards. In most cases, the intentions which are expressed
in contract clauses are made operational through the use of detailed specifications
which provide an additional level of detail. This additional detail enables the
contractor to implement the requirements of the contract clauses and assists the
employer in monitoring and approving progress.

Box 19 takes each labour standard and provides a checklist of detailed points to
help to get started with developing the specification in relation to labour stand-
ards. Many of the points in the checklist raise yet further issues which require
decisions to be made. For example, under health and safety, what protective
clothing should be provided? It is difficult to be more prescriptive in providing
details about this and other points, as these will depend upon location and the
nature of the work to be carried out.

Throughout this Sourcebook we have emphasised the importance of the process
for introducing labour standards. The overall outcome of improved labour stand-
ards also depends on resolving many highly detailed technical and procedural
points; the checklist in Box 19 gives some indication of the extent of this.

Box 19. Getting Started

Labour Standards Checklist for “getting started”

Health and Safety to Clothing & equipment:

be assured. m What is to be provided

®  Responsibility for procurement and payment
m  Responsibility for storage and issue

First Aid:

m  Contents of equipment/kits to be provided

Number and location of equipment/kits

Checking, replenishing and updating contents
Designated persons trained in first aid

Notifying local clinics or health centres about the works

86



PART 3

Box 19. continued

Labour Standards

Checklist for “getting started”

Procedures:

m [f treatment is required, who treats and who pays?
m  Appointment of a safety officer.

B Maintaining records of accidents.

Amenities: water supply:

B Level of service e.g. per capita quantities, location of supply.
points, source of water, measures to protect water quality.

m  Washing and bathing facilities/designated areas.

Amenities: sanitation

®  Number of latrine cubicles, separate male/female facilities.

m Design for latrine superstructure and disposal system (e.g.
pit, septic tank).

Amenities: food
m  Provision of canteen if appropriate.

Amenities: shelter
m  Provision of shelter for non-local workers if appropriate.

Social Security
regimes to be
applied.

Welfare:

Registration of workers with the social security agency.
m  Employers contributions to any scheme.

m  Employees contributions to any scheme.

B Maintaining records of employees registration.

Accident insurance cover:

m  Employers protection against serious accidents involving
death and physical disability for employees.

B Registration with state or national insurance cover schemes.

m Details of cover provided e.g. for both permanent and casual
workers.

B Maintaining records of insurance cover.

Wages to be
sufficient, to
comply with
minima, to be
paid promptly.

Minimum wages:
m  Complying with legal minimum wages locally and/or nation-
ally.

Pay records:

B Maintaining records of payment to employees (normal and
overtime).

B Rates of pay for normal time and overtime.

m Dates/times at which wages paid.
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Box 19. continued

Labour Standards

Checklist for “getting started”

Working hours to
be regulated.

Conditions of Work:

®  Number of normal working hours per day or per week.
®  Timing of normal working hours.

m  Overtime working, whether voluntary or obligatory.

B Requirements to work “unsocial times” or shifts.

Flexibility:
m  Altering working hours to suit working mothers.
m Working hours taking account of seasonal responsibilities.

No deliberate
casualisation ,
equality of treat-
ment for casuals.

Conditions of Work:

m Definitions of “permanent” or “casual” workers.

B Restrictions or otherwise on the use of casual workers.

m Differences in pay and/or conditions for casuals/permanent.

Equality of Gender disparity:

treatment. m Disparity in wages between men and women.
m  Quotas/guidelines for numbers of men/women employed.
m  Use of pay records as a means of monitoring.

Freedom of Trade Unions:

Association. B Recruitment and organisation of labour.

B Restrictions on workers registering with trade unions.
B Role of trade union as intermediaries.

No forced labour.
Employment of
children to be
restricted.

Child labour:
B Prohibition on employment.
B Restrictions on employment by age or activity.
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Section 3: HIV AIDS

Background

Although not itself a labour standard, there is widespread global concern regard-
ing the impact of HIV/AIDS. The execution of an infrastructure contract can
involve hiring a large labour force that can be indigenous to the area as well as
coming from elsewhere. Mobile populations, including casual, semiskilled and
skilled workers, are often part of this work force. Such mobile populations are
particularly vulnerable to, and contribute towards the spread of HIV/AIDS. The
primary interest of employers and their contractors is to complete contracts on
time, within the estimated cost and to the specified quality, and accordingly often
prefer to import its experienced labour force rather than use local labour. Inevita-
bly, local community members will interact with workers from outside the project
area but neither group is likely to be fully aware of HIV/AIDS or how it can affect
their lives. Existing contracts do not provide any incentive for a contractor to
provide an HIV/AIDS awareness raising and prevention programme, even if the
employer, who is often the government, sees this as desirable and necessary.
Thus, in this section we look at the use of contractual mechanisms to facilitate
HIV awareness raising and prevention campaigns on infrastructure construction
projects.

Contractual Mechanisms

Discussion of the actual implementation of HIV/AIDS awareness raising and
prevention programmes is outside the scope of this sourcebook; our concern is
how to ensure that such programmes are made an integral part of projects
involving the construction of infrastructure. In general, there are two approaches.

Option I: the contractor is responsible for delivery of the HIV/AIDS awareness
raising and prevention programme through a contractual requirement to sub-
contract a specialist service provider for the programme. The following documen-
tation has been developed by DFID and is proposed for use in construction
contracts:

m Box 20: Notification that the employer would like the contractor to facilitate
an HIV/AIDS awareness raising and prevention campaign;

m Box 21: A draft contract clause setting out the details of how this will be done;
and

m Box 22: A model agreement between the contractor and an approved service
provider for delivery of the HIV campaign.
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Option 2: the employer/client is responsible for delivery of the HIV/AIDS aware-
ness raising and prevention programme for the contractors staff through a sepa-
rate contract with a specialist service provider. This requires the construction
contract to contain a short clause stating that HIV/AIDS awareness raising and
prevention work will be carried out by the service provider as approved by the
employer. The clause places an obligation on the contractor to ensure that workers
are able and permitted to attend the programme and that a suitable venue on the
site is provided. The model agreement in Box 22 could be slightly modified to
form the basis of a contract between the service provider and the employer.

Each option has specific advantages and disadvantages. The capacity of local
contractors, employers/clients and their engineers is likely to be a key considera-
tions in deciding which option is best suited to a particular situation. The addi-
tional responsibilities include procuring the service and monitoring the delivery
of the programme (by the specialist provider) to ensure it is done in accordance
with the required specification. Action point 17 refers to issues and problems in
monitoring compliance.

Assigning prime responsibility to the contractor provides an apparently straight-
forward mechanism. The HIV/AIDS prevention service providers are specialists,
like any number of other service providers, and are viewed as part of the Contract
procurement process. However, lack of capacity in the key functions of construc-
tion contracting (delivering on time, cost and quality) is a major problem with
small and medium contractors in a number of countries. Additional organisational
and supervisory responsibilities around the HIV/AIDS programmes may detract
further from the delivery of satisfactory construction of infrastructure and result
in poor performance of the HIV/AIDS programme. This is likely to be an
important factor in determining which option to adopt.
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Box 20. Explanatory Note for inclusion in Invitation to Tender documents

Clause [ ] requires the Contractor to arrange for its employees, its sub-contractor’s
employees and others to attend an HIV awareness programme provided in accordance with
[the project documentation/UNAIDS guidelines] by an organisation approved by the relevant
National HIV/AIDS Authority, [name].

The programme will be provided at the Employer’s cost, though the Contractor will make the
initial payment to the programme provider before claiming reimbursement from the Em-
ployer in the usual way. The programme will take place during its employees’ normal
working hours. In pricing his bid, the Contractor should therefore take into account the
‘down time’ during which employees attend the programme.

This element of the Project will be subject to the normal Project monitoring process.
Further information about the HIV awareness programme (e.g. approved providers of the

programme, its cost, duration and content) [is contained in the Project Documentation/
available from UNAIDS at [contact details].

91



IMPLEMENTING LABOUR STANDARDS IN CONSTRUCTION

Box 21. HIV Clause for inclusion in construction contracts

1.1. For the purpose of this Clause:

“an Approved Service Provider” means a person or entity approved by the National
HIV/AIDS Authority to provide the HIV Awareness Programme;

“the Contractor’'s Employees” means, without prejudice to any other definition
contained in the Contract, all workers who are under the Contractor’s control and on
the Site in connection with the Contract, including any workers who are under the
control of any person or entity to whom the Contractor has sub-contracted any of its
obligations under the Contract other than those responsibilities set out in this
Clause;

“the HIV Awareness Programme” means an HIV awareness programme [as set out
in the Project documentation/in compliance with the HIV Awareness Programme
curriculum and guidelines published by UNAIDS and available on its website
www.hiv-development.org or on request];

“the Local Community” means the communities local to the Site most likely to have
contact with the Contractor’'s Employees and, in particular, sex workers in those
communities;

“National Aids Authority” shall mean the authority in the country where the Site is
located designated by the relevant national government to have responsibility for
preventing and/or combating HIV/AIDS;

“UNAIDS” shall mean [the agency of the United Nations of that name or the United
Nations Regional Task Force on mobile population and HIV vulnerability].

1.2. It shall be a Condition of the Contract that the Contractor:

1.2.1 sub-contracts with an Approved Service Provider to provide an HIV Awareness
Programme to the Contractor’'s Employees and the Local Community as soon
as practicable after the Contractor's Employees arrive at the Site but in any
case within two weeks after the Contractor’'s Employees arrive at Site;

1.2.2 gives any representative of the Approved Service Provider, the Employer and
the National HIV/AIDS Authority all reasonable access to the Site in
connection with the HIV Awareness Programme;

1.2.3 if the National Aids Authority has not provided the names of available
Approved Service Providers within two weeks after being asked the contractor
may select its own service provider after consultations with the appropriate
UNAIDS office;

1.2.4 instructs the Contractor’'s Employees to attend the HIV Awareness Programme
in the course of their employment and during their normal working hours or
any period of overtime provided for in the relevant employment contracts and
uses all reasonable endeavours to ensure this instruction is followed;
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Box 21. continued

1.2.5 provides suitable space for delivery of the HIV Awareness Programme and
does nothing to dissuade the Contractor's Employees from attending the HIV
Awareness Programme;

1.2.6 as soon as practicable, notifies the National HIV/AIDS Authority of its sub-
contract with an Approved Service Provider to facilitate the National HIV/AIDS
Authority’s audit of Approved Service Providers; and

1.2.7 gives all reasonable co-operation to the National HIV/AIDS Authority if it
exercises its right to audit the provision by the Approved Service Provider of
the HIV Awareness Programme.

1.3. The Contractor shall be entitled to be reimbursed by the Employer for any
payments made under a sub-contract made for the purpose of Clause [1.2.1] in
accordance with the relevant provisions in the Contract.

1.4. Where the Contract does not provide for reimbursement of named costs, the
amount paid by the Contractor to the Approved Service Provider shall be added to
any lump sum to be paid by the Employer to the Contractor under the Contract
and, before such lump sum is paid, the Contractor shall provide to the Employer
evidence of:

1.4.1 payment of the amount claimed to the Approved Service Provider; and

1.4.2 provision of the HIV Awareness Programme (e.g. a certificate issued by the
Approved Service Provider).

1.5.  Where a clinic is provided on behalf of the Contractor on Site, the Contractor shall
ensure that such clinic provides to the Contractor’'s Employees, on request and
without charge:

1.5.1 counselling and advice on AIDS in compliance with UNAIDS guidelines; and

1.5.2 condoms that comply with either the current ISO standard or WHO/UNAIDS
Specification and Guidelines for Condoms 1998 or any more recent equivalent
publication to a maximum of [number] per member of the Contractor’s
Employees per year on a [weekly/monthly] basis.

1.6 . Where the Contractor sub-contracts any of its obligations under the Contract, it
shall require any sub-contractor to comply with sub-clauses [1.2.2 to 1.2.6] of
the Contract as if it were the Contractor.
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Box 22. Contract for the provision of an HIV awareness programme to the

contractor’s employees and others

[UNAIDS/other distributing organisation] has provided this model contract free of
charge to the executing parties. It is the responsibility of the parties to ensure the model
contract is appropriate to their needs and to amend the model contract as they see fit and
to seek independent legal advice as necessary. [UNAIDS/other distributing organisa-
tion] accepts no liability for any loss howsoever arising in relation to the use of this model

contract.

THIS CONTRACT is made on the [ ] day of [ 120[ 1]
BETWEEN:

(1) [ ] (“the Contractor”); and

(2) [ ] (“the Approved Service Provider”).
WHEREAS:

A. the Contractor has established or intends to establish a construction site in [location]
(“the Site”) in connection with a contract between the [Employer/Client] and the Contrac-
tor (“the Construction Contract”);

B. the establishment of construction sites is associated with the increased risk of the
transfer of the HIV virus between and among construction workers and the local commu-
nity;

C. the Contractor has undertaken in the Construction Contract to take certain measures to
raise awareness amongst the construction workers at the Site and the local community
of the risk of infection with the HIV virus; and

D. the Approved Service Provider has agreed to provide certain HIV awareness-raising
activities and services.

IT IS HEREBY AGREED as follows:
1. In this Contract:

“Approved Service Provider’means the organisation named above, provided it has been
approved by the National HIV/AIDS Authority for the country in which the Site is located;

“Contractor’'s Employees”means all workers under the control of the Contractor or any of its
sub-contractors (other than the Approved Service Provider) who are at times on the Site in
connection with the Construction Contract;

“HIV Awareness Programme”means an HIV awareness programme as provided in the
project documentation or in accordance with UNAIDS guidelines available on its website
www.hiv-development.org or on request;

“Local Community” means the communities local to the Site which are most likely to have

contact with the Contractor’s Employees and, in particular, sex workers in those communi-
ties;
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Box 22. continued

“National HIV/AIDS Authority” means the authority in the country where the Site is located
designated by the relevant national government to have responsibility for preventing and/or
combating HIV/AIDS; and

“UNAIDS”’means the agency of the United Nations of that name.

2. The Approved Service Provider will begin providing the HIV Awareness Programme in
accordance with the project documentation or UNAIDS guidelines to the Contractor’'s
Employees and the Local Community as soon as possible after signing this Contract but, in
any case, within 2 weeks after the Contractor's Employees arrive at the Site.

3. The Contractor will give the Approved Service Provider all reasonable access to the Site
for the purpose of providing the HIV Awareness Programme.

4. The Contractor must make sure the Contractor’s Employees are available to attend the
HIV Awareness Programme at the times reasonably arranged by the Approved Service
Provider (in consultation with the Contractor).

5. The Contractor must do nothing to dissuade the Contractor’'s Employees from attending
the HIV Awareness Programme.

6. In exchange for the provision of the HIV Awareness Programme, the Contractor will pay
the Approved Service Provider (exclusive of VAT or any equivalent tax) [fixed fee] [currency]
for the initial phase and [fixed fee] [currency] for each follow-up phase of the HIV Aware-
ness Programme.

7. When the Approved Service Provider completes the provision of a phase of the HIV
Awareness Programme, it will promptly give the Contractor an invoice. The Contractor will
pay the Approved Service Provider the amount invoiced no later than 30 days after receiving
the invoice.

8. This Contract and all matters arising from or connected with it shall be governed by the
law of and subject to the jurisdiction of the courts of the country in which the Site is located
[or, if more than one Site, the Site where the Approved Service Provider predominantly
provided the HIV Awareness Programme].

IN WITNESS WHEREOF the Contractor and the Approved Service Provider have entered
into this Contract as of the day and year first above written:

For and on behalf of )
[Name of Contractor] )
Duly Authorised
For and on behalf of )
[Name of Approved )
Service Provider] ) Duly Authorised
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Appendix 1

Sample Terms of Reference for a baseline study
to address labour standards in community
contracting construction work

Introduction

These Terms of Reference have been prepared based on experience gained while
undertaking the Social Aspects of Construction Study funded by DFID. Their
adaptation will be required depending on the local context, and in consultation
with the project stakeholders. It is envisaged that local consultants will be used.

Purpose

The purpose of such a consultancy is to develop baseline information regarding
social aspects of construction contracts to inform the development of appropriate
measures to protect the rights of workers.

Output

The output from this stage will be a report outlining the results of the baseline
survey for each of the construction case studies. The report will also include draft
options for assisting the client in applying labour standards in community con-
tracting contexts. The options will be agreed with the client

Activity 1: Review of legal and regulatory framework
For each of the nine labour standards review relevant national/state legislation
which may include:

m labour laws in relation to construction workers, working hours, payment of
wages, minimum wages, inter-state migration legislation (if relevant)

m social security such as workmen’s compensation, welfare acts
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health/accident insurance schemes, and whether there is provision for informal
sector/casual workers to participate

child labour legislation

equality legislation such as equity in remuneration, equal opportunities (gen-
der, disability, migrants)

trade union/freedom of association legislation
the application of such legislation in the community contract

its application in practice, on site

Activity 2: Case Studies
Short case studies of a cross section of infrastructure projects:

Topic 1: Health and Safety, to include for example:
Protective measures :

what measures are taken to reduce the likelihood of accidents during construc-
tion?

use of protective garments used (boots, gloves, hats etc) and who provided
them? how are they procured, maintained and stored? system for monitoring
usage?

are there any simple precautions which stakeholders think could be taken and
that they would be willing to promote in order to reduce the risk of accidents
i.e. what are their priorities?

Accidents:

what is the nature and extent of accidents amongst men/women/children?

details of any minor or major accidents which have led to the concerned person
being prevented from working as a result of the accident

whether any first aid facilities available on the site, for example a simple first
aid box, and the system for storage, replenishment, usage. What other medical
treatment is available?

interviewees perceptions about whom they think would be responsible in the
event of an accident

who would treat the injury and who would pay for the treatment?
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m any difference between the treatment of skilled and unskilled workers, or
between permanent or casual workers?

Facilities:
m are any facilities such as canteen, clean drinking water and latrines provided;
any arrangements for providing these informally e.g. from local houses?

m from women’s perspective what are the priority facilities to be provided in
large and in small projects?

Topic 2: Wages, to include for example:
m are minimum wages being adhered to for both men and women, migrants/local
workers?

m are wages paid commensurate with other comparable wage rates e.g. in formal
contracting or agricultural work?

m how long do labourers have to wait to receive their wages for the work they
do? In the opinion of the labourers, is this soon enough and if not what do they
perceive to be the reasons for the delay?

m do men and women, migrants and local workers receive equal rates of pay? If
not, what is the disparity and why do the informants believe this to happen?

m are any of the workers unionised?

m do the trade unions play any role in community contracting projects?
m suggestions for change

Topic 3: Working Hours, to include for example:

m what are the typical number of hours worked by skilled and unskilled, men and
women labourers in any one day?

m are workers obliged to work overtime, and is this paid?
m are women required to work after 7 p.m. in the evenings?
m are there many occasions when this exceeds eight hours?

m if much of the work force is casual, is account taken of their other seasonal
demands?
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Topic 4: Equality of treatment:

what is the division of labour between men and women on construction sites?
Do women have equal access to paid work? How is labour recruited and
organized — e.g. do they rely on male channels of communications, or tradi-
tional construction work channels?

what proportion of unskilled workers are women?

are any training opportunities provided to women? If not, can opportunities
for skills training be included in the project?

do women consider that they are treated equally with male workers?
do women endure physical and verbal abuse on sites?
are women sexually exploited on sites?

how do women balance their other responsibilities; do they bring children to
the worksite; is there any risk to the health of women or their children?

do casual workers consider that they are treated fairly compared with perma-
nent workers?

Topic 5: Social Security, to include for example

are many of the labourers covered by the Workmen’s Compensation Act; if not,
is there accident insurance?

are both permanent and casual workers registered with the national/state social
security system? If yes, are payments made from the project to the social
security system? If no, are workers interested in being registered and what
would be the benefits, if any?

have there been any claims during the project? What is the nature of the claim?
Is there any difference in terms of the nature and frequency of claim by men
and women?

what are labourers priorities in terms of social security?

Topic 6: Child Labour, to include for example:

does child labour exist either on the site — this could be paid or unpaid while
assisting parents?

are women accompanied by their children? If so, what proportion of women
bring their children (local, migrants). What facilities should be provided for
children?
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m what particular risks are faced by children?
m does child labour exist in the chain of works e.g. in crushing aggregate?
m if it does not exist among local workers, does it exist among migrant workers?

m if found, try to get an understanding of why is it happening and workers
suggestions on how it can be reduced and ultimately eliminated

Topic 7: Freedom of association
m are there any local trade unions that are involved with/interested in workers
rights in community contracting? If yes, what role do they play?

m are there any community groups that represent workers rights and are these
recognised by the client?

m do trade unions or other associations represent women’s interests, or the
interests of minority workers?

m document any examples of such actions

Topic 8: No forced labour

Because the work is being carried out under the auspices of the community, are
workers obliged, implicitly or explicitly, to work? If yes, what are their views on
the appropriateness of such a requirement?

Topic 9: No deliberate casualisation

The nature of community contracting suggests that a majority of workers are
casual workers. However, check in case there are some skilled workers who
should have the benefits of permanent employment e.g. if they form a core skilled
group that move from site to site.

m are women likely to be made redundant more than male workers?
m do women fear for their jobs if they assert their rights?
Topic 10: Institutional Issues

m who is responsible for overseeing implementation; how are they selected/
elected?

m what are the mechanisms used to recruit skilled and unskilled labour paid
labour?
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m who is responsible for monitoring the work? For example: quality of construc-
tion (how often and what criteria does it use); the transfer of money from one
party to another including scrutiny of bills; recruitment and payment of labour;
inspection and audit of files; the award of contracts to particular parties.

m in the opinion of the different respondents, how effective is the monitoring
system in ensuring ‘fair play’. If there are problems, how could these be
overcome?

Activity 3: Implementation, analysis and writing up

The study should be piloted to ensure that the team carrying out the survey are
fully appraised of the issues. A review of this will suggest refinements to the
methodology and recommend a reporting format for the remaining case studies.

Team members will maintain a field diary, from which the analysis and reports
will be prepared in the format that addressed each of the topic areas above; this
will be modified accordingly after the pilot stage.

A rapid preliminary analysis will be undertaken and shared with the commission-
ing organisation.

Following this discussion on the findings, the team will finalise the report for
each case study, if relevant.

Following submission of all of the case study reports and raw data, the team in
conjunction with the client, will draw up a list of draft options to be considered for
implementation in forthcoming construction activities.

Workplan and Approach

The case study work under Activity 1 will be carried out by a team of two persons
from the Local Consultants; ideally this should involve both social development
and engineering disciplines, at least one of whom shall be female.

All proposed activities must be discussed and agreed with the project partner in
this work.

Appropriate techniques and tools are to be determined by the Local Consultants

team and are likely to include field visits, site inspections, focus group discus-
sions and key informant interviews and file analysis.
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An important source of information is the project files maintained by the con-
cerned Engineer/foreman/other responsible person. The Local Consultants should
request to inspect the relevant files, and make full notes of the procedures which
have been followed, and examine the muster roll.
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Examples of Specification Clauses used in
Bridges for Feeder Roads project, Ghana

Protective clothing
List of protective clothing per employee (includes supervisors):

Steel toe-capped safety boots
Overalls

Safety helmet

Gloves

Additional clothing / equipment for specific tasks:

Raincoat for wet work

Wellington boots for wet work
Dust masks for concrete work
Safety goggles for concrete work
Ear defenders/plugs for noisy work

First Aid kit

Contents of standard kit to include:

Ordinary Bandages Surgical Blade Linament
Elastic Bandages Scissors Chloroquine
Triangular Bandage Measuring Cup Brufen
Cotton Wool Eye Rinsing Cup Tricilicate
Plasters Washing Bowl Parazone
Lint Toilet Soap Oral Re-hydration Salts
Gauze Gentian Violet Paint  Antacid
Surgical Gloves Eyewash Paracetamol
Safety Pins Disinfectant

Tweezers Iodine

The first aid box is to list the items contained and display expiry dates.
The Contractor is to replace items when exhausted or become out of date.
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Safety Committee

The Contractor shall establish a safety committee during the site mobilisation
period which is to comprise:

m Contractor’s Safety Officer

m Engineer’s Representative

m One workers representative from each site

The committee is to meet monthly and present a report / minutes to the monthly
progress meeting.

Emergency procedures

The Contractor shall establish emergency evacuation procedures to enable rapid
response to accidents, viz. establish contact with local clinics and district hospi-
tals, make arrangements for transport etc.

Record Keeping

The Contractor shall maintain records of employment for all employees engaged
on site work. Standard format sheets are to be adopted, as indicated below, which
comprise: employment records, work records, pay records and accident records.

Records are to be kept contemporaneously by the Contractor and presented for
inspection at monthly meetings. Records are to be kept at site for inspection at
any time by the Engineer’s Representative.

Records are to be maintained from Day 1 of the contract.

Employee particulars

The Contractor shall record the particulars of each employee as follows:
m Employee name

m Age

m Marital status

m Sex

m Social security number

m Home town
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Address / house number

Previous employment

Date of employment

Date of termination

m Membership of union

Work Records
The Contractor shall record the working hours of each employee for each working
day using the sample table as follows:

Contract NO: ...ovvvviiiiiiiii,
Name of Contractor: ...................ooiiii.
Date: ...ooviiiii
Name Sex | Casual Absent / Reason Start Close Overtime Work | Remarks
or Present for Time Time Hours Done
Permanent Absence
Pay Records

The Contractor shall record the pay of each employee using the sample table as
follows:

Contract NO: .....ooviiiiiiiiiiiii i,
Name of Contractor: ...................coiiiiii
Month/year: ........ccooviiiiiiiiiii e
Name Sex Status | Basic Overtime | Gross | Social Tax TuC Net Pay | Signature

Pay Pay Pay Security Dues
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Accident Records

The Contractor shall record all accidents on the site using the sample table as
follows:

Contract NO: .« oot e,
Name of Contractor: .........oeveeeeennn....

Month | Accident | Date / Name Accident Injuries Damage Measures Remarks
No Time Type Sustained to Taken
Property
etc
Jan 1
2
etc
Feb 1
2
etc
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Additional bill of quantities items
These items relate to the inclusion of labour standards in the construction contract

ITEM DESCRIPTION QTY UNIT RATE AMOUNT

BILL NO. 1 - GENERAL ITEMS & CONTRACTUAL REQUIREMENTS

1. Allow for access to Approved Service day
Provider for delivery of the HIV
Awareness Programme (provisional)

2. Provide and maintain protective sum
clothing, safety equipment and first
aid box for the use of the site
employees

3. Replacement of protective clothing, p sum
equipment and first aid kit items
(provisional)

4. Provide water storage tanks sum
(1 No per site)

5. Provide safe drinking water for the sum
site employees

6. Provide and maintain sanitary latrine sum
accommodation and remove on
completion

7. Provision of washing area for local p sum

inhabitants (provisional)
8. Keeping of employment records sum

9. Preparation of Environmental sum
Management Plan (EMP)

10. Meeting all obligations imposed by sum
CC CI. 19 and those of the EMP

11. Percentage adjustment on items 1, %
2,.3, 4, 5 and.7 for exceptional
compliance with Labour Standards
clauses (provisional)
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